UIdaho Law

Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs, All

Idaho Supreme Court Records & Briefs

3-9-2017

Hull v. Giesler Clerk's Record Dckt. 44562

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
Recommended Citation
"Hull v. Giesler Clerk's Record Dckt. 44562" (2017). Idaho Supreme Court Records & Briefs, All. 6691.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/6691

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Idaho Supreme Court Records & Briefs, All by an authorized administrator of Digital Commons @ UIdaho Law. For
more information, please contact annablaine@uidaho.edu.

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL,
Plaintiff/Counterdefendant,
Appellant/Cross-Respondent,
vs.

RICHARD B. GIESLER and IDAHO
TRUST DEEDS, LLC.,
Defendants/Counterclaimants/
Respondents/Cross-Appellants.

)
)
)
)
)
)
)
)
)
)
)

SUPREME COURT NO. 44562
DISTRICT COURT NO.CV 12-2168

)

CLERK'S LIMITED RECORD ON APPEAL
Appeal from the District Court of the Fifth Judicial District
of the State of Idaho, in and for the County of Twin Falls
HONORABLE RANDY STOKER
District Judge
Andrew Wright
WRIGHT BROTHERS LAW OFFICE, PLLC
P. 0. Box 226
Twin Falls, ID 83303-0226

Terry Johnson
ATTORNEY AT LAW
P. 0. BoxX
Twin Falls, ID 83303

ATTORNEY FOR RESPONDENT
CROSS-APPELLANT

ATTORNEY FOR APPELLANT
CROSS-RESPONDENT

Gery Edson
GERY W. EDSON, P.A.
P. 0. Box448
Boise, ID 83701-0448
ATTORNEY FOR APPELLANT
CROSS-RESPONDENT
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TwIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2012-2168
Gregory Hull
fJ
Location:
\.s.
fJ
Judicial Officer:
fJ
Richard B Giesler, Idaho Trust Deeds, LLC
Filed on:
fJ
fJ
Case Number History:

Twin Falls County District
Court
Stoker, Randy J.
05/23/2012

Appellate Case Number: 44562
CASE INFORMATION

Statistical Closures

12/13/2013

Case Type:

Closed

AA- All Initial District Court
Filings (Not E, F, and Hl)

CASE ASSIGNMENT

DATE

Current Case Assignment
Case Number

Court
Date Assigned
Judicial Officer

CV-2012-2168
Twin Falls County District Court
05/23/2012
Stoker, Randy J.

PARTY INFORMATION

Plaintiff

Lead Attorneys
Johnson, Terry Lee
Retained
208-734-6051 (W)

Hull, Gregory

Edson, Gery W.
Retained
208-345-8700(W)

Hull, Gregory

Defendant

Giesler, Richard B

Wright, Andrew Benjamin
Retained
208-733-3107(W)

Idaho Trust Deeds, LLC

Wright, Andrew Benjamin
Retained
208-733-3107(W)

DATE

EVENTS

&

ORDERS OF THE COURT

05/23/2012

Notice of Appearance
Plaintiff: Hull, Gregory Appearance Terry L Johnson

05/23/2012

Miscellaneous
Filing: A -All initial civil case filings of any type not listed in categories B-H, or the other A
listings below Paid by: Johnson, Terry L (attorney for Hull, Gregory) Receipt number:
1214376 Dated: 5/2312012 Amount: $88.00 (Check) For: Hull, Gregory (plaintiff)

05/23/2012

Change Assigned Judge
Change Assigned Judge

05/23/2012

Complaint Filed
Complaint Filed

05/23/2012

Summons Issued
Summons Issued x2

05/31/2012

Miscellaneous
Miscellaneous Payment: For Comparing And Conforming A Prepared Record, Per Page Paid
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TwIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2012-2168
by: Terry ue Johnson, Attorney at Law Receipt number: 1215032 Dated: 5/3112012 Amount:
$2.00 (Check)

05/31/2012

Miscellaneous
Miscellaneous Payment: For Certifying The Same Additional Fee For Certificate And Seal
Paid by: Terry ue Johnson, Attorney at Law Receipt number: 1215032 Dated: 5/3112012
Amount: $1.00 (Check)

05/31/2012

Miscellaneous
Lis Pendens

06/11/2012

Miscellaneous
Filing: 11 - Initial Appearance by persons other than the plaintiffor petitioner Paid by: Wright
Brothers Law Office Receipt number: 1216183 Dated: 6/1112012 Amount: $58.00 (Check)
For: Giesler, Richard B (defendant) and Idaho Trust Deeds, ILC (defendant)

06/11/2012

Notice of Appearance
Notice Of Appearance

06/12/2012

Notice of Appearance
Defendant: Giesler, Richard B Appearance Andrew B Wright

06/12/2012

Notice of Appearance
Defendant: Idaho Trust Deeds, ILC Appearance Andrew B Wright

08/07/2012

Hearing Scheduled
Hearing Scheduled (Scheduling Conference 10/01/2012 10:00 AM)

08/07/2012

Order
Order for Scheduling Conference -Civil Cases

08/07/2012

Order
Civil Pre-Trial Order

09/10/2012

Notice
Notice of Intent to Take Default

09/12/2012

Answer
Answer, Counterclaim and Demand for Jury Trial

09/18/2012

Reply to Counterclaim
Reply To Defendants' Counterclaim

09/21/2012

Stipulation
Stipulation for Scheduling and Planning

09/24/2012

Hearing Vacated
Hearing result for Scheduling Conference scheduled on 10/01/2012 10:00 AM: Hearing
Vacated

09/24/2012

Hearing Scheduled
Hearing Scheduled (Pretrial Conference 05/06/2013 09:00 AM)

09/24/2012

Hearing Scheduled
Hearing Scheduled (Jury Trial 06/04/2013 08:30AM)

09/24/2012

Order
Order Approving Stipulated Scheduling Order, Pre-Trial and Jury Trial Notice

10/01/2012

Scheduling Conference (10:00 AM) (Judicial Officer: Stoker, Randy J.)
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TwIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2012-2168
12/24/2012

Notice of Service
Notice Of Service

12/28/2012

Notice of Service
Notice Of Service

03/22/2013

Notice of Service
Notice Of Service

03/22/2013

Notice of Service
Notice Of Service

04/18/2013

Notice of Service
Notice Of Service

04/18/2013

Notice of Service
Notice Of Service

04/18/2013

Notice of Hearing
Notice Of Hearing

04/18/2013

Motion
Motion to Compel Answers to Plainti.ffs First Set of Interrogatories and Requests for
Production of Documents

04/22/2013

Miscellaneous
Lay Witness and Initial Expert Disclosure

04/24/2013

Notice of Talcing Deposition
Notice Of Taking Deposition Upon Oral Examination

04/29/2013

Notice of Service
Notice Of Service

04/30/2013

Notice of Talcing Deposition
Amended Notice Of Taking Deposition Upon Oral Examination

05/02/2013

Memorandum
Pre-Trial Memorandum

05/02/2013

Memorandum
Pre-Trial Memorandum

05/03/2013

Notice
Notice of Deposition

05/03/2013

Miscellaneous
Expert Witness Disclosure

05/06/2013

DC Hearing Held: Court Reporter: # of Pages:
Hearing result for Pretrial Conference scheduled on 05/06/2013 09:00 AM: District Court
Hearing Held
Court Reporter: Barksdale
Number of Transcript Pages for this hearing estimated: Also Motion to Compel

05/06/2013

Court Minutes
Court Minutes

05/06/2013

Hearing Scheduled
Hearing Scheduled (Pretrial Conference 05/15/2013 09:00AM)
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TwIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2012-2168
05/06/2013

Miscellaneous
Notice Of Hearing

05/06/2013

Pre-trial Conference (9:00 AM) (Judicial Officer: Stoker, Randy J.)
Also Motion to Compel Hearing result for Pretrial Conference scheduled on 05/06/2013 09:00
AM: District Court Hearing Held
Court Reporter: Barksdale
Number of Transcript Pages for this hearing estimated:

05/10/2013

Miscellaneous
Amended Notice Of Hearing

05/10/2013

Motion
Motion to Amend Complaint

05/10/2013

Notice of Hearing
Notice Of Hearing Motion to Amend Complaint

05/10/2013

Subpoena Returned
Subpoena Returned

05/13/2013

Memorandum
Plaintiffs Supplemental Pre-Trial Memorandum
(6)(B) Statement of Plaintiffs Claims
(6)(D) Amendment to Plaintiffs Complaint
(6)(E) Factual Issues Remaining
(6)(F) Legal Issues Remaining

05/14/2013

Objection
Objection to Motion to Amend and, in the Alternative, Motion to Vacate Trial Setting

05/14/2013

Memorandum
Memorandum in Opposition to Defendants Objection to Plaintiffs Motion to Amend and, in
the Alterative Motion to Vacate Trial Setting

05/15/2013

DC Hearing Held: Court Reporter: # of Pages:
Hearing result for Pretrial Conference scheduled on 05/15/20/3 09:30 AM: District Court
Hearing Held
Court Reporter: Barksdale
Number of Transcript Pages for this hearing estimated:

05/15/2013

Court Minutes
Court Minutes

05/15/2013

Amended Complaint Filed
Amended Complaint Filed

05/15/2013

Order

Pre-Trial Order
05/15/2013

Pre-trial Conference (9:30 AM) (Judicial Officer: Stoker, Randy J.)

05/23/2013

Complaint Filed
Amended Complaint Attached Exhibits

05/24/2013

Brief Filed
Trial Brief

05/29/2013

Witness List
Plaintiffs Final Witness List

PAGE40F 18
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TwlN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2012-2168
05/31/2013

Stipulation
Stipulation Re: Fair Market Rental Value

05/31/2013

Stipulation
Stipulation Re: Exhibits

06/03/2013

Writ Issued
Writ Issued
TF

06/04/2013

06/04/2013

DC Hearing Held: Court Reporter: # of Pages:
Hearing result for Court Trial scheduled on 06/04/2013 08:30 AM: District Court Hearing
Held
Court Reporter: Barksdale
Number of Transcript Pages for this hearing estimated:

Court Trial (8:30 AM) (Judicial Officer: Stoker, Randy J.)
06/04/201~/07/2013

06/06/2013

Witness List
Witness List

06/06/2013

Court Minutes
Court Minutes

06/27/2013

Decision or Opinion
Memorandum Opinion

06/27/2013

Judgment
Judgment

06/27/2013

Civil Disposition Entered
Civil Disposition/Judgment entered: entered for: Giesler, Richard B, Defendant; Idaho Trust
Deeds, UC, Defendant; Hull, Gregory, Plaintiff. Filing date: 6/27/2013

07/01/2013

Miscellaneous
Miscellaneous Payment: Fax Fee Paid by: Wright Brothers Law Office, PUC Receipt
number: 1316711 Dated: 711/2013 Amount: $5.00 (Check)

07/01/2013

Miscellaneous
Plaintiff's Exhibit List

07/01/2013

Miscellaneous
Giesler's and Defendant's Exhibit List

07/02/2013

Scanned
Scanned

07/09/2013

Memorandum
Motion and Memorandum of Costs and Attorney Fees

07/11/2013

Advisement of Rights
Memorandum Of Costs and Disbursements and Attorneys Fees

07/11/2013

Affidavit
Affidavit of Terry Lee Johnson

07/18/2013

Motion
Motion to Disallow Attorneys Fees and Costs I.C. 54(e)(6)

07/22/2013

Objection

PAGES OF 18
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TwIN FALLS COUNTY DISTRICT COURT

CASESUMMARY
CASE No. CV-2012-2168
Objection to Memorandum of Costs and Disbursements and Attorneys Fees
07/31/2013

Notice
Notice of Payment

08/06/2013

Miscellaneous
Filing: IA - Appeal, Civil appeal or cross-appeal to Supreme Court Paid by: Wright, Andrew
B (attorney for Giesler, Richard B) Receipt number: 1319832 Dated: 8/612013 Amount:
$109.00 (Check) For: Giesler, Richard B (defendant) and Idaho Trust Deeds, LLC (defendant)

08/06/2013

Miscellaneous
Miscellaneous Payment: For Making Copies Of Transcripts For Appeal Per Page Paid by:
Andrew Wright Receipt number: 1319833 Dated: 8/612013 Amount: $100.00 (Check)

08/06/2013

Notice of Appeal
NOTICE OF APPEAL

08/06/2013

Appeal Filed in Supreme Court
Appealed To The Supreme Court

08/08/2013

Miscellaneous
Pages Estimate

08/08/2013

Miscellaneous
Pages Estimate

08/08/2013

Miscellaneous
Pages Estimate

08/13/2013

Miscellaneous
Miscellaneous Payment: For Making Copies Of Transcripts For Appeal Per Page Paid by:
Hull, Gregory Receipt number: 1320514 Dated: 8/13/2013 Amount: $50.00 (Check)

08/13/2013

Request
Request For Additional Transcript And Record

08/13/2013

Clerk's Certificate of Appeal
Clerk's Certificate Of Appeal

08/14/2013

Supreme Court Document Filed-Misc
Supreme Court Document Filed- NOTICE OF APPEAL

10/21/2013

Notice
Notice of Lodging, Tracy Barksdale,· Pretrial Conference 5-6-13; Pretrial Conference 5-1513; Jury Trial 6-4-13 through 6-6-13

10/21/2013

Miscellaneous
Lodged: Transcript on Appeal (E-mail)

10/23/2013

Notice
Notice of Balance Due on Clerk's Record

10/29/2013

Miscellaneous
Miscellaneous Payment: For Making Copies Of Transcripts For Appeal Per Page Paid by:
Wright Brothers law Office, Pl.LC Receipt number: 1327021 Dated: 10/29/2013 Amount:
$183.95 (Check)

11/04/2013

Supreme Court Document Filed-Misc
Supreme Court Received Notice from D.C. RE $183.95 Due For Clerk's Record

12/12/2013

Notice of Hearing
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TwIN FALLS COUNTY DISTRICT COURT

CASESUMMARY
CASE No. CV-2012-2168
Notice Of Hearing
(Motion for Attorney's Fees)
12/13/2013

Hearing Scheduled
Hearing Scheduled (Motion for Attorney fees and Costs 01/06/2014 10:00 AM)

12/17/2013

Notice of Hearing
Notice Of Hearing

12/31/2013

Notice
Notice of Lodging, Tracy Barksdale; Pretrial Conference May 6, 2013; Pretrial Conference
May 15, 2013; Court Trial (Day One) June 4, 2013; (Day Two) June 5, 2013; (Day Three)
June 6, 2013

01/06/2014

DC Hearing Held: Court Reporter: # of Pages:
Hearing result for Motion for Attorney fees and Costs scheduled on 01/06/201410:00 AM:
District Court Hearing Held
Court Reporter: Barksdale
Number of Transcript Pages for this hearing estimated: Also Motion to Disallow Fees and
Costs

01/06/2014

Court Minutes
Court Minutes

01/06/2014

Case Taken Under Advisement
Case Taken Under Advisement

01/06/2014

Decision or Opinion
Memorandum Opinion Re Attorney Fees and Costs

01/06/2014

Motion for Attorney Fees and Costs (10:00 AM) (Judicial Officer: Stoker, Randy J.)
Also Motion to Disallow Fees and Costs Hearing result for Motion for Attorney fees and Costs
scheduled on 01/06/2014 10:00 AM: District Court Hearing Held
Court Reporter: Barksdale
Number of Transcript Pages for this hearing estimated:

04/17/2014

Notice
Notice of Payment

06/27/2014

Writ Issued
Writ Issued
TF

06/27/2014

Application & Affidavit for Writ of Execution
Application & Affidavit For Writ Of Execution

06/27/2014

Miscellaneous
Miscellaneous Payment: Writs Of Execution Paid by: Wright Brothers Law Office Receipt
number: 1416719 Dated: 6/27/2014Amount: $2.00 (Check)

07/09/2014

Miscellaneous
Miscellaneous Payment: For Comparing And Coriforming A Prepared Record, Per Page Paid
by: Terry L. Johnson Receipt number: 1417610 Dated: 719/2014 Amount: $4,00 (Check)

07/09/2014

Miscellaneous
Miscellaneous Payment: For Certifying The Same Additional Fee For Certificate And Seal
Paid by: Terry L. Johnson Receipt number: 1417610 Dated: 719/2014 Amount: $1.00 (Check)

07/18/2014

Return of Service
Sheriffs Return, US Bank, 07/03/2014

07/18/2014

Writ Returned

PAGE70F18
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TwIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2012-2168
Writ Returned
08/07/2014

Hearing Scheduled
Hearing Scheduled (Status 09/29/2014 10:00 AM)

08/07/2014

Miscellaneous
Notice Of Hearing

08/08/2014

Supreme Court Document Filed-Misc
Supreme Court Document Filed- 2014 Opinion No. 81 --Affirmed in Part, Vacated in Part and
Remanded

08/22/2014

Miscellaneous
Certificate of Release ofUs Pendens

09/02/2014

Brief Filed
Status Hearing Brief

09/03/2014

Supreme Court Document Filed-Misc
Supreme Court Document Filed- Remittitur

09/09/2014

Reply
Plaintiff's Reply to Defendant's Status Hearing Brief

09/19/2014

Brief Filed
Status Hearing Reply Brief

09/23/2014

Reply
Addendum to Plaintiff's Reply to Defendant's Status Hearing Brief and Reply

09/29/2014

Court Minutes
Court Minutes
Hearing type: Status
Hearing date: 9/29/2014
Time: 10:06 am
Courtroom:
Court reporter: Tracy Barksdale
Minutes Clerk: Angela L Agui"e
Tape Number:
Party: Gregory Hull, Attorney: Terry Johnson
Party: Idaho Trust Deeds, UC, Attorney: Andrew Wright
Party: Richard Giesler, Attorney: Andrew Wright

09/29/2014

DC Hearing Held: Court Reporter: # of Pages:
Hearing result for Status scheduled on 09/29/201410:00 AM: District Court Hearing Held
Court Reporter: Barksdale
Number of Transcript Pages for this hearing estimated:

09/29/2014

Status Conference (10:00 AM) (Judicial Officer: Stoker, Randy J.)

09/30/2014

Order
Order RE Further Proceedings Following remand

10/02/2014

Miscellaneous
Miscellaneous Payment: For Making Copy Of Any File Or Record By The Clerk, Per Page
Paid by: Wright Brothers Law Office Receipt number: 1424640 Dated: 10/2/2014 Amount:
$4.00 (Check)

10/02/2014

Miscellaneous
Miscellaneous Payment: Fax Fee Paid by: Wright Brothers Law Office Receipt number:
1424640 Dated: 10/2/2014 Amount: $2.50 (Check)

PAGE80F18
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TwIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2012-2168
10/03/2014

Notice
Notice ofAvailable Trial Dates

10/03/2014

Motion
Motion for Order Quieting Title To Property

10/06/2014

Memorandum
Motion and Memorandum/or Partial Reconsideration

10/06/2014

Notice
Notice ofAvailable Dates

10/06/2014

Reply
Reply to Defendant's Motion for Order Quieting Title to Property

10/07/2014

Reply
Reply to Defendant's Motion and Memorandum/or Partial Reconsideration

10/08/2014

Hearing Scheduled
Hearing Scheduled (Court Trial 11/13/2014 08:30 AM)

10/08/2014

Hearing Scheduled
Hearing Scheduled (Pretrial Conference 10/14/2014 10:00 AM)

10/08/2014

Miscellaneous
Notice Of Hearing

10/10/2014

Miscellaneous
Amended Notice Of Hearing

10/10/2014

Notice of Service
Notice Of Service

10/16/2014

Notice of Service
Notice Of Service

10/27/2014

DC Hearing Held: Court Reporter: # of Pages:
Hearing result for Pretrial Conference scheduled on 10/27/2014 09:00 AM: District Court
Hearing Held
Court Reporter: Barksdale
Number of Transcript Pages for this hearing estimated:

10/27/2014

Court Minutes
Court Minutes

10/27/2014

Pre-trial Conference (9:00 AM) (Judicial Officer: Stoker, Randy J.)

11/12/2014

Stipulation
Stipulation on Issue of Reasonable time to Complete Subdivision Phases

11/12/2014

Court Minutes
Court Minutes

11/12/2014

Hearing Vacated
Hearing result for Court Trial scheduled on I 1/13/2014 08:30 AM: Hearing Vacated

11/13/2014

Court Trial (8:30 AM) (Judicial Officer: Stoker, Randy J.)
11/13/2014-11/14/2014

12/11/2014

Supreme Court Document Filed-Misc
Supreme Court Document Filed Motion to Augment W/flling fee - Receipt No. 19365

PAGE90F 18
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TwIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2012-2168
12/11/2014

Supreme Court Document Filed-Misc
Supreme Court Document Filed- Petition for Clarification and Memorandum in Support

01/21/2015

Motion
Motion for Entry ofAmended and Restated Judgment

Ol/22/2015

Objection
Objection to Motion

01/26/2015

Miscellaneous
Proposed List ofMasters

02/06/2015

Judgment
Amended Judgment

02/06/2015

Order
Order Appointing Master

02/10/2015

Miscellaneous
Miscellaneous Payment: For Making Copy Of Any File Or Record By The Clerk, Per Page
Paid by: Terry Johnson Receipt number: 1503445 Dated: 2/10/2015 Amount: $11.00 (Cash)

02/20/2015

Motion
Motion to Alter or Amend the Judgment

02/23/2015

Miscellaneous
Miscellaneous Payment: For Making Copy Of Any File Or Record By The Clerk, Per Page
Paid by: Wright Brothers Law Office Receipt number: 1504730 Dated: 2/23/2015 Amount:
$3.00 (Check)

02/23/2015

Miscellaneous
Miscellaneous Payment: Fax Fee Paid by: Wright Brothers Law Office Receipt number:
1504730 Dated: 2/23/2015 Amount: $2.50 (Check)

02/25/2015

Response
Response to Defendants/Counterclaimants' Motion to Alter or Amend the Judgment

03/12/2015

Notice of Hearing
Notice Of Hearing
(Motion to Alter or Amend Judgment)

03/13/2015

Hearing Scheduled
Hearing Scheduled (Motion 04/20/2015 10:00 AM) Motion to Alter or Amend Judgment

04/20/2015

Notice
Notice of Payment

04/20/2015

DC Hearing Held: Court Reporter: # of Pages:
Hearing result for Motion scheduled on 04/2012015 10:00 AM: District Court Hearing Held
Court Reporter: Barksdale
Number of Transcript Pages for this hearing estimated: Motion to Alter or Amend Judgment

04/20/2015

Court Minutes
Court Minutes

04/20/2015

Motion Hearing (10:00 AM) (Judicial Officer: Stoker, Randy J.)
Motion to Alter or Amend Judgment Hearing result for Motion scheduled on 04/20/2015 10:00
AM: District Court Hearing Held
Court Reporter: Barksdale
Number of Transcript Pages for this hearing estimated:

PAGE100F18
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TwIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2012-2168
04/24/2015

Order
Order (Motion to Alter or Amend the Judgment)

04/24/2015

Judgment
Amended and Restated Judgment

04/29/2015

Partial Satisfaction $ .00
Partial Satisfaction of Judgment

04/29/2015

Judgment (Disposed through Conversion)
Converted Disposition:
Judgment Amended 4-24-15
Party (Hull, Gregory)
Party (Giesler, Richard B)
Party (Idaho Trust Deeds, LLC)

05/14/2015

Miscellaneous
Miscellaneous Payment: For Making Copy Of Any File Or Record By The Clerk, Per Page
Paid by: Wright Brothers law Office Receipt number: 1512363 Dated: 5/14/2015 Amount:
$3.00 (Check)

01/07/2016

,@Notice
Notice ofAssociation of Counsel for Plaintiff

01/15/2016

@ Report to the Court
Master's Report

01/19/2016

,QJ Order
Re Masters Report

01/27/2016

fflMotion
In Objection to Master's Finding Of Fact IRCP 53(e)(2)

01/27/2016

ffl Miscellaneous
Plaintiff's Proposed Contents For Order Going Forward

01/27/2016

ffl Brief Filed
In Support Of Plaintiff's Response And Motion In Opposition Of Master's Findings OF Fact

02/01/2016

ffl Notice of Hearing

02/02/2016

ffl Notice of Hearing

02/02/2016

fflMotion
in Partial Objection to Master's Report

02/02/2016

'fflMotion
for Entry of Proposed Order

02/02/2016

ffl Response
to Motion in Objection to Master's Finding of Fact IRCP 53(e)(2)

02/05/2016

Scanned
Final
PAGE 11 OF 18
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TwIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2012-2168
02/08/2016

fflReply
Plaintiff/Counterdefendant's Reply To Defendants/Counterclaimants' Response To Objection
to Master's Finding of Fact

02/08/2016

SResponse
Plaintiffs Response to Defendant's Motion in Partial Objection to Master's Report and Motion
for Entry of Proposed Ord

02/08/2016

'ffl Affidavit
Affidavit of Greg Ruddell in Support of Plaintiff/Counterdefendant's Motion Objecting to
Master's Finding of Fact

02/16/2016

6:l Motion Hearing- Civil (10:00 AM) (Judicial Officer: Stoker, Randy J.)
Events: 02/01/2016 Notice of Hearing
Motion In Objection to Master's Finding Of Fact IRCP 53(e)(2), Defendants/Counterclaimantsl
Motion in Partial Objection to Master's Report and Motion for Entry of Proposed Order

02/16/2016

OC Hearing Held: Court Reporter: # of Pages:
TBarksdale

02/16/2016

·6J Court Minutes

03/03/2016

~Order
Order Re: Master Report and Appointment

03/16/2016

fflMotion
and Memorandumfor Partial Reconsideration and Clarification

03/17/2016

fflMotion
Plaintiffs Motion to Reconsider and/or Clarify March 3, 2016 Order Regarding Master
Report and Appointment

03/17/2016

11 Affidavit
of Greg Ruddell

03/23/2016

fil Order
Order Re Party's Motions for Reconsideration

03/30/2016

fflNotice
ofAvailable Trial Dates

03/31/2016

·~ Notice of Hearing

04/08/2016

IIMotion
Pursuant To l.R.C.P Rule 67, 53(d)(3), And 54(d)(6) And To Deposit Plaintiffs Check To The
Master With The Court

04/08/2016

'I Notice of Hearing

04/13/2016

IINotice
of Payment

PAGE 120F18
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TwIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2012-2168
04/13/2016

~ Notice of Service

04/25/2016

~ Motion Hearing• Civil (10:00 AM) (Judicial Officer: Stoker, Randy J.)
Pursuant To l.R.C.P Rule 67, 53(d)(3), And 54(d)(6) And To Deposit Plaintiff's Check To The
Master With The Court

04/25/2016

DC Hearing Held: Court Reporter: # of Pages:
Tbarksdale

04/25/2016

fil Court Minutes

04/26/2016

,5;.jOrder
Order on Motion Pursuant to IRCP 67, 53(d)(3) & 54(d)(6) and to Deposit Plaintiff's Check to
the Master With the Court (copy to Edson and Braga as well)

04/27/2016

ffl Motion for Summary Judgment
Plaintiff's

04/27/2016

fflAffidavit
of Greg Ruddell in Support of Plaintiff's Motion for Summary Judgment

04/27/2016

ffl Memorandum
Brief in Support of Plaintiff's Motion for Summary Judgment

04/27/2016

ffl Notice of Hearing
on Plaintiff's Motion for Summary Judgment 06/06/16 at 10:00 a.m

05/02/2016

~Order
Order Denying Plaintiffs Motion for Summary Judgment Without a Hearing

05/09/2016

ffl Notice of Service

05/20/2016

ffl Notice of Service

05/23/2016

~ Pre-trial Conference (9:00 AM) (Judicial Officer: Stoker, Randy J.)

05/23/2016

DC Hearing Held: Court Reporter: # of Pages:
TBarksdale

05/23/2016

@ Court Minutes

05/23/2016

'~Order
Pre-Trial Order Pursuant to IRCP 16(d)

05/25/2016

~ Notice of Service

06/06/2016

06/06/2016

CANCELED Motion for Summary Judgment (10:00 AM) (Judicial Officer: Stoker, Randy J.)
Vacated

11 Notice of Service
of Plaintiff's Second Interrogatories and Request for Production and First Set of Requests for
Admission to Defendant
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TwIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2012-2168
06/08/2016

ffl Notice of Service
of Plaintiff's Response to Defendant's 1st Set of Interrogatories, Requests for Production and
Requests for Admissions

06/20/2016

ffl Notice of Service
of Plaintiff's Supplemental Response to Defendants' I st Set of Interrogatories and Request for
Production

06/29/2016

111 Notice of Service of Discovery Requests
Plaintiff's

06/29/2016

ffl Miscellaneous
Defendants' Statement of Claims and Issues (including Exhibit List)

06/30/2016

ffl Miscellaneous
Plaintiff's Statement of Issues and Claims to be Resolved at Trial

06/30/2016

ffl Witness and Exhibit List
Plaintiff's

06/30/2016

Ill Notice of Service
of Plaintiff's Second Supp. Rest. to 1st lnterr and First Supp Resp to RFP

06/30/2016

ffl Notice of Service
of Plaintiffs Third Supp Resp to Def 1st lnterr and Second Supp Resp to RFP

06/30/2016
07/26/2016

ffl Notice of Service
~ Court Trial (8:30 AM) (Judicial Officer: Stoker, Randy J.)
07/26/2016-fY7/29/'JA)16

07/26/2016

DC Hearing Held: Court Reporter: # of Pages:
TBarksdale

07/26/2016

'ii Court Minutes

07/26/2016

Court Trial Started

07/27/2016

DC Hearing Held: Court Reporter: # of Pages:
TBarksdale

07/28/2016

DC Hearing Held: Court Reporter: # of Pages:
TBarksdale

07/29/2016

DC Hearing Held: Court Reporter: # of Pages:
Tbarksdale

08/01/2016

'lffl Witness List
Court Trial Witness List

08/04/2016

'~ Memorandum
Memorandum Opinion for July 2016 Trial
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TwlN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2012-2168
08/09/2016

fflExhibit
Exhibit Log 7126-7129 Court Trial

08/15/2016

1JJ Affidavit
of Richard Giesler (1 of 2)

08/15/2016

fflAffidavit
of Richard Giesler (2 of 2)

08/15/2016

ffl Affidavit
Supplemental Affidavit of Richard Giesler

08/16/2016

ffl Memorandum
Supplemental Memorandum Opinion Re July 2016 Trial

08/16/2016

'ffl Judgment

08/19/2016

fflAffidavit
2nd Supplemental Affidavit of Richard B. Giesler

08/29/2016

fflMotion
Motion to Reconsider

08/30/2016

fflMotion
and Memorandum of Costs and Attorney Fees

08/30/2016

ffl Affidavit
ofAndrew B. Wright in Support of Motion and Memorandum of Costs and Attorney Fees

09/01/2016

ffl Motion for Reconsideration
Co"ection and Objection to Claims and the Court's Memorandum Decision and Supp.
Decision

09/07/2016

~Response
to Motion for Reconsideration

09/08/2016

'ti Response
Plaintiff's Response to Defendants' Motion and Memorandum of Costs and Attorney Fees

09/08/2016

'IIReply
Plaintiff's Reply to Defendants' Response to Plaintiff's Motion for Reconsideration

09/13/2016

'110rder
Order Re Post Judgment Motions

09/13/2016

'111udgment
Amended Judgment

09/21/2016

l:1Motion
for Order Re: Future Development Costs

PAGE 150F 18

16

Printed on 02/26/2017 at 3:48 PM

TwIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2012-2168
09/22/2016

ffl Affidavit
of Mailing

09/22/2016
09/22/2016
09/23/2016

'II Notice of Appeal
Appeal Filed in Supreme Court

ffl0rder
Order Denying Motion re Future Development Costs

09/23/2016

ffl Clerk's Certificate of Appeal

09/27/2016

fflRequest
for Additional Clerk's Record

09/28/2016

ffl Clerk's Certificate of Appeal
Second

10/20/2016

ffl Supreme Court Document Filed-Misc
Entered Order Condistionally Dismissing Appeal as it Appears not to be From a Final
Judgment Pursuant to l.R.C.P. 54(a) **Suspended for Twenty-One (21) Days for Entry of a
Rule 54(a) Judgment or Filing of a Response With this Court**

10/20/2016

ffl Supreme Court Document Filed-Misc
Order Conditionally Dismissing Appeal

10/20/2016

ffl Supreme Court Document Filed-Misc
Notice ofAppeal and Request for Additional Clerk's Record - Transcripts Requested

10/21/2016

t:!Motion
Pursuant To IRCP Rule 54(b) For A Final Judgment Or Certification Of Partial Judgment For
Appeal

10/21/2016

ffl Motion to Shorten Time

I

For Hearing Of Plaintiff's Motion Pursuant To JRCP Rule 7(b)(3)(H)
10/21/2016

ffl0rder
Order Shortening Time for Notice of Hearing

10/21/2016

ffl Notice of Hearing

10/24/2016

9Amended
Notice of Hearing

10/27/2016

&l Motion Hearing• avn (10:00 AM) (Judicial Officer: Stoker, Randy J.)
Motion Pursuant to I.R.C.P. Rule 54(b) For A Final Judgment Or Certification Of Partial
Judgment For Appeal.

10/27/2016
10/27/2016

11 Court Minutes
DC Hearing Held: Court Reporter: # of Pages:
TBarksdale
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TWIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2012-2168
10/27/2016

ffl0rder
Order on Motion for Certification of Partial Judgment for Appeal

10/27/2016

ffl Judgment
Partial Judgment

11/10/2016

Ill Notice of Appeal
Amendment to

11/22/2016

1:1 Supreme Court Document Filed-Misc
Entered Order Conditionally Dismissing Appeal Unless a Judgment Which Conforms to
l.R.C.P. 54(a) is Obtained within 14 days

11/22/2016

ffl Supreme Court Document Filed-Misc
Order Conditionally Dismissing Appeal

12/01/2016

fflobjection
to Proposed Judgment Submitted by Hull

12/07/2016

ffl Supreme Court Document Filed-Misc
Appellant's Motion/or Extension of Time to Respond to Notice of Conditional Dismissal and
Appellant's Brief in Support

12/22/2016

fflJudgment
Amended Judgment

01/12/2017

ffl Supreme Court Document Filed-Misc
Entered Order to Withdraw Conditional Dismissal and Augment Prior Appeal No. 41306

01/12/2017

1ffl Supreme Court Document Filed-Misc
Order to Withdraw Conditional Dismissal and Augment Prior Appeal

01/23/2017

ffl Notice of Appeal
Amended

01/24/2017

ffl Supreme Court Document Filed-Misc
Entered Order Granting Appellant's Motion for Extension of Time to Respond to the Order
Conditionally Dismissing Appeal Response Shall be Filed on or Before 14 Days from the Date
of this Order

01/24/2017

'm Supreme Court Document Filed-Misc
Order

01/27/2017

ffl Notice of Cross Appeal

01/30/2017

ffl Supreme Court Document Filed-Misc
Amended Notice ofAppeal

02/02/2017

ffl Clerk's Certificate of Appeal
Amended Second
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TWIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2012-2168
02/09/2017

ffl Supreme Court Document Filed-Misc
Notice of Transcript wdged

DATE

FINANCIAL INFORMATION

Defendant Giesler, Richard B
Total Charges
Total Payments and Credits
Balance Due as of 2/26/2017

679.95
679.95
0.00

Defendant Idaho Trust Deeds, ILC
Total Charges
Total Payments and Credits
Balance Due as of 2/26/2017

0.00
0.00
0.00

Other Party Unknown Payor
Total Charges
Total Payments and Credits
Balance Due as of 2/26/2017

39.00
39.00

Plaintiff Hull, Gregory
Total Charges
Total Payments and Credits
Balance Due as of 2/26/2017

140.00
140.00

Plaintiff Hull, Gregory
Total Charges
Total Payments and Credits
Balance Due as of 2/26/2017

129.00
129.00

0.00

0.00

0.00
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL,
Case No. CV 2012-2168
Plaintiff,
ORDER RE FURTHER PROCEEDINGS
FOLLOWING REMAND

vs.
RICHARD GIESLER,
Defendant.

The Idaho Supreme Court has remanded this case for further proceedings. A
status conference was held on September 20, 2014. The parties are unable to agree
with how this case should proceed, so the Court enters the following Order with
explanation.
Irrigation Equipment: Giesler purchased the irrigation equipment. This Court found that
the equipment would be liquidated upon the sale of each lot and that the value should
be included in the gross sales price of the lots. The Supreme Court affirmed those
findings. This Court ordered Hull to pay Giesler $12,561 for the half of the irrigation
equipment that Hull took. The Supreme Court determined that this was error in that the
value of the equipment should be determined at the time of the sale of the lots.
Accordingly, $12,561 shall be deducted from the $58,311.87 judgment and if Hull has

ORDER RE FURTHER PROCEEDINGS FOLLOWING REMAND - 1
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paid that judgment then Giesler shall immediately remit $12,561 to Hull.

The

forthcoming amended judgment will provide that upon the sale of each lot the parties
will determine how much of the irrigation equipment would have been taken out of
service at the time of the sale and shall determine the value of that equipment at that
time. In the accounting for the sale of that lot, the value of that specific equipment shall
be included in gross income. Giesler's one-half share shall be treated as an expense of
the sale and paid to him at the time of sale. Hull shall receive nothing from the sales for
irrigation equipment inasmuch as he has already received 100% of the equipment. 1
Development of the lots. Parcels 1, 2, and 3 remain at issue in this case. The Court
ordered that parcel 1 must be developed within one year. The Supreme Court affirmed
that ruling. The Supreme Court affirmed this Court's ruling that parcels 2 and 3 must be
developed within a reasonable time but determined that there was insufficient evidence
to support this Court's findings that "Parcel 2 must be developed a year after Parcel 1,
and Parcel 3 within a year after Parcel 2's deadline." Accordingly, this Court interprets
the Supreme Court's remand order to require a determination of the reasonable time for
development of parcels 2 and 3 based upon new evidence. Hull agrees with this
approach; Giesler advocates that this Court should simply order development within a
reasonable time.
Adopting Giesler's approach brings no finality to this case.

The underlying

premise of forcing development of the lots is to promote sales. The Court will set this

1

The parties are strongly encouraged to consider another arrangement. It will undoubtedly take years to
sell all of the lots. Trying to estimate how much equipment will be taken out of production with the sale of
each lot and determining the value of each piece over these years will be an accounting nightmare. The
Court made a lump sum award precisely to avoid this issue and because Hull converted Giesler's share
of the equipment. Nevertheless, the Court is bound to follow the Supreme Court's directive.

ORDER RE FURTHER PROCEEDINGS FOLLOWING REMAND - 2
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matter for a further hearing to take testimony and evidence from which it may determine
the reasonable time for development of the remaining two parcels.
Other Consequences: The Supreme Court has further remanded this case to eliminate
"other consequences" from the judgment. Upon completion of the hearing to determine
"reasonable time" the Court will issue an amended judgment doing so.
Further, this Court will retain jurisdiction of this matter until all lots are sold and a
full and complete accounting has been concluded. Upon any future alleged breach the
parties will need to return to court for the court to determine whether a breach occurred,
whether that breach was material, and the damages.

If there are disputes over the

accounting, it is the Court's intention to appoint a CPA as a master at the equal expense
of the parties to resolve such issues.

The Court intends to conduct the next evidentiary hearing before the end of
2014.

The parties shall advise the Court in writing within 7 days of their

unavailable dates in November and December and the estimated trial time.

DATED this~

t

011..SeDt:ember, 2014.

Randy J.
District J

ORDER RE FURTHER PROCEEDINGS FOLLOWING REMAND - 3
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I hereby certify that on the
Oday of September 2014, I caused to be served a
true and correct copy of the foregoing, by the method indicated below, and addressed to
the following:

Terry Johnson
P.O. Boxx
Twin Falls, ID 83303

(,rtf."S. Mail
( ) Hand delivered
( ) Faxed
( ) Court Folder

Andrew Wright
P.O. Box226
Twin Falls, ID 83303

(,ro.s. Mail
( ) Hand delivered
( ) Faxed
( ) Court Folder

ORDER RE FURTHER PROCEEDINGS FOLLOWING REMAND - 4
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.DISTRICT COURT

Fifth Judicial District

County of 'IWlh Falls • State of Idaho

NOV 12 2014

~

TERRY LEE JOHNSON
Attorney at law
P.O. BoxX
Twin Falls, Idaho 83303-0080
Telephone: (208) 734-6051
Facsimile: (208)734-6052
Attorney for: Plaintiff

Clem

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

***
GREGORY HULL
Plaintiff/Counterdefendant
vs.

RICHARD B. GIESLER and
Idaho Trust Deeds, LLC
Defendants/Counterclaimants

)
)
)
)
)
)
)
)
)
)

Case No. CV-2012-2168
STIPULATION ON ISSUE
OF REASONABLE TIME TO
COMPLETE SUBDIVISION
PHASES

***
COMES NOW the parties, by and through their attorneys of record, and stipulate as
follows:
1. That there shall be four more phases in the 54 +/- acres remaining in the land East
of the Hydro Project Canal, with each phase to consist of approximately one fourth or more
of the remaining subdividable acres so as to include all 54 acres in said four phases of
development.
2. Giesler shall have until October 31, 2016 to complete the next phase, one of four.
Once one-half the lots in said phase is sold he shall have one year to complete the next phase.
Once one-half the lots in the second of four phases is sold he shall have one year to complete
the next phase and so forth until the last of the four phases is complete.

tipulation On Reasonable Time
To Complete Subdivision Phases

Page I qf 3
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3. There shall be four phases in the 39+/- acres to the West of the Hydro Project
Canal. Their completion shall follow the final phase in the East side when one-half of the lots
are sold in that last phase. The one year completion time shall apply to the four phases to the
West, as well as the selling of one-half the lots, triggering the start of the next phase.
4. Regarding the now completed phase called Triple Crown Subdivision Number 1,
consisting of eleven lots, one having been sold to Nix-Moshak, all of which Hull has an
interest in one-half of the net profit from lot sales, there shall be no sales of remaining lots
until the issue of development costs has been agreed to or found by the Court or a Master
appointed by the Court. If the parties have not reached an agreement within 30 days from the
entry of this stipulation either party may request the Court to determine said issue or appoint
a Master.

If the parties cannot agree on said issue in future phases the Court may use a Master
each time to determine the issue of development costs if necessary.
5. Hull reserves the right to present evidence that the sale previously made by Quit
Claim deed to Mashak regarding Nix was not done according to the conditions set forth in
No. 6 below, and ask the Court to increase Hull's one-half of the net profit on that sale.
6. Once the development costs are determined the lots may be sold, in accordance
with the Court's decision and in a Commercially Reasonable Manner. Hull may always bring
offers to Gielser from third parties meeting the above criteria.
7. The other terms of the Supreme Court's decision and the District Court's decision
(that were not reversed or remanded by the Supreme Court) that are not directly addressed by
this agreement are not otherwise affected by this agreement.

Stipulation On Reasonable Time
To Complete Subdivision Phases

Page2 of 3
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8. Regarding the Court's pending order, both parties request 10 days to attempt to
agree on a proposed order or amend judgment.

Dated this

l

/.,;7

~

2 __day of
Dated this ~/_

day of

~,~

&~

, 2014.

, 2014.

Attorney for Defendants/Counterclaimants

Approved b y : ~
Gregory Hull
Plaintiff/Counterdefendant

Approved by:

W,6, )ju-vl

Ric ard Giesler and
Idaho Trust Deeds, LLC
Defendants/Counterclaimants

Stipulation On Reasonable Time
To Complete Subdivision Phases
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DISTRICT COURT

Fifth Judicial District
County of Twin Fall11 • Stoto or Idaho

FEB 06 2015
By

;t

I, ()t) I!,{;,(
I

~rk
Depu!y Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL,
Case No. CV 2012-2168
Plaintiff,

AMENDED JUDGMENT
vs.
RICHARD B. GIESLER AND IDAHO
TRUST DEEDS, LLC,
Defendants.
Amended Judgment is entered as follows:
1.

Fee simple title to the real property described in Exhibit A attached hereto is
vested in Defendants free and clear of all claims of Plaintiff except as to the
"expectancy interest" hereinafter stated.

2. Plaintiff shall pay to Defendants the sum of $20,107.46 (by cashiers check)
yearly on or before the close of business on April 20, 2015 and each year
thereafter until D.L. Evans' loans 151200595, 1512008594 and 1512008953 are
paid in full. Defendants shall pay over these monies to D.L. Evans for application
on these loans. Failure of Plaintiff to make any payment as ordered shall result in
forfeiture of Plaintiff's "expectancy interest" specified below.

Defendants shall

AMENDEDJUDGMENT-1
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execute an appropriate release within 10 days of this amended judgment which
authorizes Plaintiff to obtain information directly from D.L.Evans bank concerning
any of these three loans.
3. Plaintiff has an "expectancy interest" relating to the property described in Exhibit
A attached hereto. "Expectancy interest" means ½ of the net profits arising from
the sale of all of the property described in Exhibit A including all prior sales and
all future sales. This "expectancy interest" is a personal contractual right to be
enforced upon the sale of the real property and does not grant Plaintiff a right in
the real property itself. "Net profits" means the gross proceeds of sale, less
reasonable selling costs, $2500 per acre, development costs, and the value of
the irrigation equipment taken by Plaintiff that normally would have been
removed as the farm ground was taken out of production and converted to
housing. The irrigation equipment shall be valued as of the time the irrigation
equipment "would have" been removed.

Development costs shall not include

any monies relating to the D.L.Evans payments nor any interest on monies
expended by Defendants for development costs. The above listing of items to be
deducted from the gross proceeds of sale shall not be exclusive and the Master
appointed herein shall have the authority to determine whether such other costs,
if any, should reasonably be included.
4.

The Court will appoint a Master at the equal cost of the parties to determine "net
profits." The master shall have authority to receive evidence and require the
parties to present evidence in support of their respective positions, including but
not limited to the reasonableness of the sale of the "Nix Lot" and the calculation

AMENDEDJUDGMENT-2
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of the appropriate amount of net profit relating thereto. The specific authority and
responsibilities of the Master shall be set forth in a separate Order.
5. Defendants shall have the authority and responsibility to develop the property
described in Exhibit A into platted residential parcels and to market them.
Defendants shall complete the infrastructure and market the properties at their
sole expense, subject to reimbursement as set forth above in determining the
"net profits" of the development.
6. The property identified in Exhibit 1 shall be developed in phases. Phase 1 has
been developed but there are remaining unsold lots. The parties executed a
stipulation filed with the Court on November 12, 2014 setting forth a time table
and procedures for developing and completing sales of all property. The Court
adopts that stipulation and incorporates the same into this Amended Judgment
and orders that the parties comply with the stipulation.

A copy thereof is

appended to this Amended Judgment for convenience.
7. The amount of development costs of the property in Exhibit 1 has not been
determined as of this date. In accordance with the parties' stipulation the Master
shall make this calculation. The Court orders that this calculation be determined
by May, 31, 2015.
8. Defendants shall have the right to farm any unsold portions of the property
without interference from Plaintiff and to retain all proceeds therefrom.

No

portion of any expenditure from farming, including the payment of taxes or water
shares, shall be considered a development cost of the subdivision(s).

AMENDEDJUDGMENT-3
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9. All transferred water shares shall be transferred appropriately as each lot is sold.
If any water shares remain after sale of all of the real estate, those shall be either
sold and the proceeds divided equally, or divided equally. Defendants shall have
the authority to make this decision.
10. Defendant Giesler is a broker/real estate agent. He shall have the authority to
list the property for sale thru his own agency or that of another, but the agreed
commission shall not exceed 6%.

Any paid commission shall be deemed a

"development cost", but any portion of that commission earned by Giesler shall
inure to his sole benefit without claim by Plaintiff.
11. Development costs shall be determined for each phase of the development.
Those costs shall be prorated for each lot in each phase. By May 31, 2015 the
Master shall determine the net profits for all lots that have been sold to date
(including the Nix lot). If Plaintiff is entitled to any net profit from these sales,
Defendants shall pay said net profit to Plaintiff by cashiers check within 30 days
of the Master's determination of Hull's share of the net profits or each lot. For all
sales that occur hereafter the Master shall determine the development costs and
net profit for each lot that is subject to a sales contract. The responsible closing
agent (including a title company) shall not disburse any proceeds of sale that
would be due to either Plaintiff or Defendants until net profits have been

determined, and in that event Plaintiff's one-half share of net profits shall be
distributed to him by the closing agent.
12. This Amended Judgment supersedes and replaces the Judgment previously
entered in this case.

AMENDEDJUDGMENT-4
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13. This Court will retain jurisdiction in this case to resolve any further disputes
concerning interpretation of this Amended Judgment, including approval or
rejection the Master's reports and decisions.

DATEDthis_/t!:ayof F

AMENDEDJUDGMENT-5
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uary, 2015.
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CERTIFICATE OF SERVICE
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I hereby certify that on the _Jg_ day of February 2015, I caused to be served a
true and correct copy of the foregoing, by the method indicated below, and addressed to
the following:

Terry Johnson
P.O. Boxx
Twin Falls, ID 83303

VJU.S. Mail
( ) Hand delivered
( ) Faxed
( ) Court Folder

Andrew Wright
P.O. Box226
Twin Falls, ID 83303

~ U.S. Mail
( ) Hand delivered
( ) Faxed
( ) Court Folder
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DISTRICT COURT

Fifth Judicial District

County of Twin Fllllll • state of l<:llll'lo

FEB 06 2015
By

A

1.001.«

-

Ci;,rt,

'

Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL,
Case No. CV 2012-2168
Plaintiff,
ORDER APPOINTING MASTER

vs.
RICHARD B. GIESLER AND IDAHO
TRUST DEEDS, LLC,
Defendants.
The Court hereby appoints a Master in this case with the following duties,
powers, authority and rights. This appointment shall continue until the last of the real
estate which is the subject of this action shall be sold.
1. The Master shall determine the "development costs" and "net profits" relating
to the property which is the subject of the Amended Judgment in this case
and in accordance with that Amended Judgment.
2. The Master shall have the authority to require the parties to produce records
and testimony, to summon witnesses and documents, to conduct hearings
and establish procedures to do so.
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3. Determination of these issues shall occur in two distinct manners.

The

Master shall first determine the development costs and net profits for the lots
in "Phase 1" of the property that have been sold (including the Nix lot) and
shall do so by May 31, 2015 and shall file a report concerning the same with
the Court by that date. Unless objected to by either party within 7 days of
filing the Report shall be deemed accepted by the Court and the conclusions
reached therein shall be deemed conclusive. Upon notification that other lots
in Phase 1 have been sold, Defendants shall notify both Hull and the Master
of the pending sale. The closing agent shall not disperse monies owing to
either party until the Master has determined "net profit." After closing the
Master shall determine net profit for the sale within 5 business days of receipt
of the closing documents and shall calculate net profits, notify the parties in
writing, and if no objection is received within 5 business days, notify the
closing agent that the funds may be disbursed to the parties. Failure to object
shall constitute a waiver of the calculation.

The Master shall have the

standing authority to modify these deadlines on a case by case basis which
may

be

necessitated

by

holidays,

vacations

or

other

unforeseen

circumstances.
4.

Thereafter the Master shall determine a protocol for determining reporting
and determination of development costs and calculation of net profits and
shall make the same determinations of development costs for each phase
within 30 days of completion of each parcel as outlined in the parties
stipulation referenced in the Amended Judgment. Upon determination of the
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development costs for each phase the Master shall file a report with the court
specifying that determination, Any objection thereto must be filed within 7
days and if no objection

°1$

filed, the determination shall be deemed

conclusive. Upon notification that a lot has sold, Defendants shall notify both
Hull and the Master of the pending sale. The closing agent shall not disperse
monies owing to either party until the Master has determined "net profit."
After closing the Master shall determine net profit for the sale within 5
business days of receipt of the closing documents and shall calculate net
profits, notify the parties in writing, and if no objection is received within 5
business days, notify the closing agent that the funds may be disbursed to the
parties. Failure to object shall constitute a waiver of the calculation. The
Master shall have the standing authority to modify these deadlines on a case
by case basis which may be necessitated by holidays, vacations or other
unforeseen cicumstances.
5. Larry Braga is appointed as the initial Master in this case.

He shall be

compensated at his normal hourly rate. Within 10 days of this Order he shall
be provided a cash retainer in the amount of $10,000 (1/2 by each partydefendants are considered one party) and shall thereafter comply with the
Master's retainer requirements. The Master's fee shall be paid equally by the
parties.
6. It is contemplated that the need for a Master will continue past Mr. Braga's
willingness to serve in this capacity. In that event, upon notification to the
Court of such decision, the Court will appoint a successive Master.
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DATED lhis__le!;;,.y of E
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CERTIFICATE OF SERVICE

•

I hereby certify that on the __!:t_ day of February 2015, I caused to be served a
true and correct copy of the foregoing, by the method indicated below, and addressed to
the following:

Terry Johnson
P.O. Boxx
Twin Falls, ID 83303

( t.{U.S. Mail
( ) Hand delivered
( ) Faxed
( ) Court Folder

Andrew Wright
P.O. Box226
Twin Falls, ID 83303

('1{U.S. Mail
( ) Hand delivered
( ) Faxed
( ) Court Folder

Larry Braga
864 Filer Ave
Twin Falls, Idaho 83301

(,1'U.S. Mail
( ) Hand delivered
( ) Faxed
( ) Court Folder

Clerk
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DISTRICT COU~T

•

Fifth Judicial District

County of"IWIII FallD. aste of Idaho

Andrew B. Wright [ISB No. 6812]
WRIGHT BROTHERS LAW OFFICE, PLLC
1166 Eastland Drive North
P.O. Box226
Twin Falls, ID 83303
Telephone No. (208) 733-3107
Facsimile No. (208) 733-1669
e-mail: AWright@WrightBrothersLaw.Com

APR 24 2015

t;

,,:~Ar.Jil
Deputy Clerk

Attorneys for Richard B. Giesler and Idaho Trust Deeds, LLC
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL,
Plaintiff/Counterdefendant,
vs.
RICHARD B. GIESLER and IDAHO
TRUST DEEDS, LLC,
Defendants/Counterclaimants.

)
)
)
)
)
)
)
)
)
)

Case No. CV-2012-2168

ORDER
(Motion to Alter or Amend the Judgment)

The Motion to Alter or Amend the Judgment (the "Motion") filed by Defendants/
Counterclaimants Richard B. Giesler and Idaho Trust Deeds, LLC (collectively, "Giesler") came
before the Court at a hearing on April 20, 2015. For the reasons stated on the record at that
hearing, the Court HEREBY ORDERS as follows:
1)

Giesler' s request that the Amended Judgment entered by this Court on or about
February 6, 2015 (th~ "Amended Judgment") be amended to contain the legal
description set forth in the Motion is hereby granted.

2)

Giesler's request that the Amended Judgment be amended to reflect the corrected
D.L. Evans' loan number 1512008595 is hereby granted.
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3)

•

•

Giesler's request that the Amended Judgment be amended to contain the original
monetary obligations set forth in the Judgment entered on or about June 27, 2013
is hereby granted. The parties shall comply with I.R.C.P. 58(b) upon the entry of
a judgment reflecting this Order.

4)

Giesler's request that the Amended Judgment be amended to reflect that the entire
annual payment of $10,107.46 from Plaintiff/Counterdefendant Gregory Hull
("Hull") to Giesler does not have to be applied by Giesler to his outstanding loans
with D.L. Evans Bank. For further clarification, Giesler shall make the annual
payments to D.L. Evans Bank on loan numbers 1512008595, 1512008594, and
1512008593 (the "3 D.L. Evans Loans") and Hull shall annually pay Giesler
$20,107.46 on or before April 20th each year until all of the 3 D.L. Evans Loans
are paid in full by Giesler. In the event that Hull desires to pre-pay this obligation,
Hull would need to pay Giesler 1) the total remaining balance on the 3 D.L. Evans
Loans; and 2) the totcl remaining balance that would have been outstanding on
D.L. Evans Bank loan 1512008592 if it had not been previously paid off by
Giesler.

5)

Giesler' s request that the Amended Judgment be amended to eliminate the word
"orders" is hereby denied.

A judgment shall be entered
DATED this

iiertt

with this Order.

day of April, 2015.

By: _________- _ _ _ _ __
Honorab
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CLERK'S CERTIFICATE OF MAILING

I HEREBY CERTIFY that on theJJ day of April, 2015, I caused a true and correct
copy of the foregoing Order to be served~ the following persons in the following manner:

Andrew B. Wright

[ ,1 U.S. Mail, postage prepaid

WRIGHT BROTHERS LAW OFFICE, PLLC
P.O. Box226
Twin Falls, ID 83303-0226

[ ]
[ ]
[ ]

Hand-Delivered
Overnight Mail
Facsimile- (208) 733-1669

Terry Johnson
P.O.BoxX
Twin Falls, ID 83303

[/]
[ ]
[ ]
[ ]

U.S. Mail, postage prepaid
Express Mail
Hand Delivery
Facsimile- (208) 529-9732
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DISTRICT COURT

Fifth Judicial District
County cf 'IWln Falls - State or Idaho

APR 24 2015
II ·.~A-Al\
Clerk
Depldjcterk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

GREGORY HULL,
Plaintiff/Counterdefendant,
vs.

RICHARD B. GIESLER and IDAHO
TRUST DEEDS, LLC,
Defendants/Counterclaimants.

)
)
)
)
)
)
)
)
)
)

Case No. CV-2012-2168

AMENDED AND RESTATED
JUDGMENT

The Amended Judgment previously entered by this Court on February 6, 2015 (the
"Amended Judgment"), is hereby amended and restated as follows:
1. Richard B. Giesler and Idaho Trust Deeds, LLC (collectively with Richard B. Giesler,
"Giesler") shall have a monetary Judgment against Gregory Hull ("Hull") in the
amount of$45,750.87, which shall bear interest at the statutory judgment rate, from
the date of the original Judgment (June 27, 2013) until paid. This amount represents
the $58,311.87 ordered in the Judgment, less an adjustment of $12,561, as ordered by
this Court's Order Re Further Proceedings Following Remand entered September 30,
2014. Upon the entry of this Amended and Restated Judgment, the parties shall
comply with 1.R.C.P. 58(b).
2. Fee simple title to the real property described in Exhibit A attached hereto is vested in
Giesler free and clear of all claims of Hull except as to the "expectancy interest"
hereinafter stated.
3. Hull shall pay Giesler $20,107.46 plus interest thereon at the rate of 12% per annum
from April 12, 2013, until paid on or before July 31, 2013 by cashier's check for the
April 20, 2013 D.L. Evans obligation. Ifhe fails to do so then his "expectancy
interest" in the net profits of the subdivision(s) to be developed on the real property
described on Exhibit A shall be forfeited without further notice or hearing.
4. Hull shall also pay Giesler directly the sum of$20,107;46 (by cashier's check) yearly on
or before the close of business on April 20th commencing in year 2014 by cashier's
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check and on or before April 20th of each year thereafter until D.L. Evans loans
1512008595, 1512008594, and 1512008953 (the "3 D.L. Evans Loans") are paid in full
by Giesler. If Hull fails to do so then his "expectancy interest" in the net profits of the
subdivision(s) to be developed on the real property described on Exhibit A shall be
forfeited without further notice or hearing. Giesler shall make the annual payments on
the 3 D.L. Evans Loans to D.L. Evans Bank. In the event that Hull desires to pre-pay this
obligation, Hull would need to pay Giesler 1) the total remaining balance on the 3 D.L.
Evans Loans; and 2) the total remaining balance that would have been outstanding on
D.L. Evans Bank loan 1512008592 if it had not been previously paid off by Giesler.
Upon request by Hull, Giesler shall execute an appropriate release within 10 days to
authorize Hull to obtain information directly from D.L. Evans bank concerning any of
these four loans.
5. Hull has an "expectancy interest" relating to the property described in Exhibit A attached
hereto. "Expectancy interest" means ½ of the net profits arising from the sale of all of
the property described in Exhibit A including all prior sales and all future sales. This
"expectancy interest" is a personal contractual right to be enforced upon the sale of the
real property and does not grant Hull a right in the real property itself. ''Net profits"
means the gross proceeds of sale, less reasonable selling costs, $2500 per acre,
development costs, and the value of the irrigation equipment taken by Hull that normally
would have been removed as the farm ground was taken out of production and converted
to housing. The irrigation equipment shall be valued as of the time the irrigation
equipment ''would have" been removed. Development costs shall not include any monies
relating to the D.L. Evans payments nor any interest on monies expended by Giesler for
·development costs. The above listing of items to be deducted from the gross proceedings
of sale shall not be exclusive and the Master appointment herein shall have the authority
to determine whether such other costs, if any, should reasonably be included.
6. The Court will appoint a Master at the equal cost of the parties to determine "net profits."
The Master shall have authority to receive evidence and require the parties to present
evidence in support of their respective positions, including but not limited to the
reasonableness of the sale of the ''Nix Lot" and the calculation of the appropriate amount
of net profit relating thereto. The specific authority and responsibilities of the Master
shall be set forth in a separate Order.
7. Giesler shall have the authority and responsibility to develop the property described in
Exhibit A into platted residential parcels and to market them. Giesler shall complete the
infrastructure and market the properties at their sole expense, subject to reimbursement as
set forth above in determining the "net profits" of the development.
8. The property identified in Exhibit A shall be developed in phases. Phase 1 has been
developed but there are remaining unsold lots. The parties executed a stipulation filed
with the Court on November 12, 2014 setting forth a time table and procedures for
developing and completing sales of all property. The Court adopts that stipulation and
incorporates the same into this Amended and Restated Judgment and orders that the
parties comply with the stipulation.
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9. The amount of development costs of the property in Exhibit A has not been determined
as of this date. In accordance with the parties' stipulation, the Master shall make this
calculation The Court orders that this calculation be determined by May, 31, 2015.
10. Giesler shall have the right to farm any unsold portions of the property without
interference from Hull and to retain all proceeds therefrom. No portion of any
expenditure from farming, including the payment of taxes or water shares, shall be
considered a development cost of the subdivision(s).
11. All transferred water shares shall be transferred appropriately as each lot is sold. If any
water shares remain after sale of all of the real estate, those shall be either sold and the
proceeds divided equally, or divided equally. Giesler shall have the authority to make
this decision.
12. Giesler is a broker/real estate agent. He shall have the authority to list the property for
sale thru his own company or that of another, but the agreed commission shall not exceed
6%. Any paid commission shall be deemed a "development cost", but any portion of that
commission earned by Giesler shall inure to his sole benefit without claim by Hull.
13. Development costs shall be determined for each phase of the development. Those costs
shall be prorated for each lot in each phase. By May 31, 2015, the Master shall determine
the net profits for all lots that have been sold to date (including the Nix lot). If Hull is
entitled to any net profit from these sales, Giesler shall pay said net profit to Hull by
cashier's check within 30 days of the Master's determination of Hull's share of the net
profits of each lot. For all sales that occur hereafter the Master shall determine the
development costs and net profit for each lot that is subject to a sales contract. The
responsible closing agent (including a title company) shall not disburse any proceeds of
sale that would be due to either Hull or Giesler until net profits have been determined,
and in that event Hull's one-half share of net profits shall be distributed to him by the
closing agent.
14. This Amended and Restated Judgment supersedes and replaces the Judgment and
Amended Judgment previously entered in this case.
15. This Court will retain jurisdiction in this case to resolve any further disputes concerning
interpretation of this Amended and RestatelJudent, including approval or rejection
the Master's reports and decisions.
DATED this

day of Au~·.--.L.u
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CERTIFICATE OF SERVICE

•

I HEREBY CERTIFY that on the z./day of April, 2015, I caused to be served a true and
correct copy of the foregoing, by the method indicated below, and addressed to the following:
Terry Lee Johnson
P.O.BoxX
Twin Falls, ID 83303-0080

['1 U.S. Mail, Postage Prepaid

Andrew Wright
Wright Brothers Law Office, PLLC
P.O. Box 226
Twin Falls, ID 83303-0226

[ ~U.S. Mail, Postage Prepaid
[ ] Express Mail
[ ] Hand Delivery
[ ] Facsimile- (208) 733-1669

[ ] Express Mail
[ ] Hand Delivery
[ ] Facsimile- (208) 734-6052
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Exhibit A

LEGAL DESCRIPTION OF THE PROPERTY
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DISTRICT COURT
County or 'lwln Falla - State or Idaho
Fifth Judicial District

:JAN 19 2016
BJ

t_ J:ooP.M.

1/

~

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREG HULL,
Case No. CV 2012-2168
Plaintiff,
ORDER RE MASTERS REPORT

vs.
RICK GEISLER,
Defendant.
The Court received the Master's Report in this case on January 15, 2016 and
filed it with the Court on that date. The Master represented to the Court that the report
had been delivered to counsel on or before that date. The Court accepts the findings of
fact in the report. Pursuant to I.R.C.P. 53(e)(2) the Court notifies the parties that they
have until 5 P.M. on February 3, 2016 to file written objections thereto as provided in the
rule.
In addition to any such objections, the parties shall advise the Court of their
respective positions on the proposed contents of an order on any issue other than the
calculation of land cost per lot to date that would provide a format for determining issues
likely to arise in this case prior to the sale of all lots.
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CERTIFICATE OF SERVICE

I hereby certify that on the 19th day of January 2015, I caused to be served a
true and correct copy of the foregoing, by the method indicated below, and addressed to
the following:

Andy Wright
Attorney at Law
P.O. Box 5678
Twin Falls, Idaho 83303-5678

(x) U.S. Mail
( ) Hand delivered
( ) Faxed
( ) Court Folder

Terry Johnson
Attorney at Law
P.O. Boxx
Twin Falls, Idaho 83303

(x) U.S. Mail
( ) Hand delivered
( ) Faxed
( ) Court Folder

Larry Braga
750 Green Acres Drive
Twin Falls, Idaho 83301

( x) U.S. Mail
( ) Hand delivered
( ) Faxed

Clerk
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DISTRICT COURT

Fifth Judicial District

County of '!win Falla • State of ld•ho

MAR - 3 2016

tiK ;.;43 P.M..
Cler11

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL,
Case No. CV 2012-2168
Plaintiff,
ORDER RE: MASTER REPORT AND
APPOINTMENT

vs.
RICHARD GIESLER,
Defendant.

INTRODUCTION

The Court has appointed Larry Braga as Master in this case pursuant to Order
issued February 6, 2015 to determine development costs and net profits for the property
subject to the Amended Judgment entered in this case. The Court received the Master's
report in January 2016 and "accepted" the report, however giving the parties time to file
objections thereto. Both parties have filed objections thereto. The Court finds that some
of those objections have merit and others do not, and that further proceedings before
the Master are appropriate. This Order outlines those objections, determines certain
legal issues raised in those objections, and provides further guidance to the Master.
This Order supersedes the Order Appointing Master previously entered.
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FACTS

The Court has previously determined that Giesler purchased 147 acres of
property from Hull and that in 2006 Hull relinquished any interest in 40 acres of that
property in exchange for $200,000 (hereinafter the "acquisition agreement"). 1 That 40
acres is known as the Belmont/Emerald subdivision. At the time of this agreement no
other roadways (except the original Allie lane and original Triple Crown Road) existed
in any part of the remaining approximately 107 acres. 2 The Emerald subdivision
consists of seven lots located west of Allie Lane, and the Belmont subdivision consists
of numerous lots east and south of Triple Crown Road. The original Belmont subdivision
also included five lots north of Triple Crown Road and east of Allie Lane. There are
36.43 acres in these three different sections of Belmont/Emerald. An additional parcel,
Lot 24, located on the northwest corner of the intersection of Allie Lane and Triple
Crown road, was also part of the 40 acre tract exchanged under the acquisition
agreement. Lot 24 contains 2.84 acres.
At the time of the acquisition agreement, there was also a parcel of land
immediately north of the Belmont lots north of Triple Crown Road. This parcel is known
as the Holm property. Giesler acquired this property either before or shortly after Hull
relinquished his interest in the Belmont/Emerald subdivision. This property currently
1 The Court is mindful that there are some differences in the record as to the precise acres at issue. For
example, the master's report states there are 36.43 acres. in Belmont/Emerald. The master's report
attributes 13.49 acres to Phase 1, 50.95 acres to Phases 2-5, and 43.29 acres to "outside projects (the
area west of the hydro). These individual acreages total 107.73 acres, but the total listed in the first
column of the report totals the acreage at 107.26. As will be explained below the acreage at issue in this
case is all of the original purchase less the Belmont/Emerald acreage. The Court finds that the correct
acreage number is 107. 73 acres, the sum total of the figures on the report for Phases 1-5 and the outside
rroject.
Both Allie Lane and Triple Crown Road were extended by Giesler in 2013 or 2014. The Triple Crown
extension borders the southern lot line of Lot 24. The Allie Lane extension borders the eastern edge of
Lot 24 (the "Allie Lane Lot 24 extension") and continues through Phase 1 intersecting Whirlaway Lane.
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contains two lots and the "Holm house." Sometime after the acquisition agreement
Giesler replatted Triple Crown Phase 1. The Holm property (comprised of three lots)
was incorporated into Phase 1. Lot 24 (originally part of Belmont) was split into two lots
and likewise incorporated into Phase 1. Thus, at the current time there are 16 platted
lots in Phase 1. Five of those lots-three Holms plus two Belmont-were owned by
Giesler. The remaining 11 lots comprise the acreage subject to the profit split between
Hull and Giesler. As will be explained in greater detail, for the purpose of determining
the number of lots in Phase 1 for which net profit must be determined, 11 is the proper
number. The Master reached this same conclusion and this decision is supported by
substantial evidence. 3
The Court has further determined that Giesler has a contractual obligation to
develop the remaining 107.73 acres into saleable residential lots, to sell them, and to
divide the net profits of those sales 50/50 with Hull. The Court previously defined "net
profits" to mean "the gross sales price of each lot less selling costs, less $2500 per acre
(the original acquisition price of each acre), less the prorata share of development
costs of each lot, plus the prorata value of irrigation equipment that would have normally
been liquidated as the farm ground was taken out of production and converted to
housing lots." Hull v. Giesler, No. CV-2012-2168, at 11 (5th Dist. Ct. June 27, 2013).
The Court further determined that if each lot was not "one acre", then the cost of each

There is reference in the briefing to how many lots Giesler "should" have developed in Phase 1. There is
no agreement between the parties supporting that assertion. This record contains many plats and
amended plats. The stipulation reached by the parties following remand of this case clearly establishes
that Giesler has the responsibility to develop the 107.73 acres. The Court finds that it is totally within
Giesler's discretion as how to plat and replat the 107. 73 acres as long as the same is done in a
commercially reasonably manner and within the boundaries of "good faith and fair dealing."
3
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lot should be prorated accordingly. On appeal, the Idaho Supreme Court affirmed these
rulings. 4
In the Memorandum Opinion this Court neither defined development costs nor
determined the methodology of prorating those costs over the 107.73 acres. Rather, this
task was left to the Master. Unfortunately, the Court did not give appropriate guidance to
the Master to assist him in making factual findings. The Master has determined to
"spread" some of the development costs of Belmont over the 107. 73 acres using a
"benefit" analysis. That decision has led to many objections by Hull to the report. The
decision to reimburse Giesler for development costs pro rata as lots sell has also led to
an objection from Giesler. Giesler's ONLY objection to the report is that he should be
repaid "upfront" for his development costs, and not prorata. He is deemed to have
waived any other objections.
In his Motion Hull has objected to six categories of calculations. Hull is deemed
to have waived any other objections except to the extent listed in his motion. Both
parties wish a supplemental Order from the Court determining how matters will be
handled after the Phase 1 profit determination is issued. The Court will address these
issues in turn, and in doing so will address all of the development cost categories in the
summary entitled Triple Crown Subdivision Cost Allocation-Revised 12/23/15 ("T.C.
Cost Allocation").

4

This Court also ruled that Giesler should be immediately reimbursed by Hull for the value of the irrigation
equipment. The Supreme Court reversed that ruling directing that this Court value the equipment taken
out of production at the time of sale and order reimbursement at the time of sale of the lot. The parties
have reached certain stipulations on this issue, which will be discussed below.
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1.

Giesler is only entitled to reimbursement on a pro rata basis.

Giesler asserts that he should be reimbursed from the proceeds of the sale of
each lot in full before distribution of profits until his total investment in the subdivision
has been repaid. Under this theory he would recoup his entire purchase price of the
107.73 acres and his total development costs for the entire 107.73 acres before Hull
received any monies. The Court rejects this argument. The Court's original ruling in this
case determined that reimbursement would consist of $2500 for each lot as sold, and a
pro rata recoupment of other development costs. That finding was not contested on
appeal. That is the law of this case. Under Giesler's theory he would be entitled to
reimbursement of the full amount of profit from each lot until his original investment
($350,000) was recouped. That is totally inconsistent with the Court's original ruling.
However, there is a second and even more cogent reason to reject Giesler's position.
The parties have always understood that the 107.73 acres would be developed in
phases. A developer must complete infrastructure (roads, power, utilities) in a
subdivision before a lot can be sold. This requirement logically means that development
costs should be allocated to each phase of a subdivision development as it is
completed. Some of the development costs of this project certainly were incurred
"upfront" and should in some manner be prorated over the various phases of the
project, but this does not mean that Giesler is entitled to be reimbursed for those
expenses until the subsequent phase(s) are completed.
The Master followed the pro rata reimbursement holding of this Court and that
reimbursement approach is supported by substantial evidence and will not be disturbed.
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2. Development costs must be determined on a per lot basis based upon actual
cost, not on a benefit analysis, with certain exceptions.
The most significant objection by Hull to the Master report involves the partial
allocation of monies expended on the Belmont/Emerald subdivision to Phases 1-5.
Preliminary to discussing this issue, some clarification of terminology is in order. In the
original trial of this case the parties spoke of Phases 1, 2, and 3. The Master's report
speaks of Phases 1-5. The stipulation governing the methodology of completing the
subdivision agreed to by the parties following remand of this case, and which is
incorporated into the Amended and Restated Judgment, refers to "Phase 1" and also to
"four phases" in the "East Subdivision" and "four phases" in the "West Subdivision,"
where east and west are demarcated by the Hydro Project Canal ("the Hydro"). As will
be explained, the proper allocation of development costs to each completed phase of
this project is critical to a proper calculation of net profits. Thus, moving forward, the
remaining undeveloped 50.95 acres east of the Hydro-what the T.C. Cost Allocation
calls T.C. Phases 2-5-shall be referred to as the East Subdivision and the four phases
referenced in the Amended Judgment shall refer to those phases, respectively, as East
Phase 1, East Phase 2, East Phase 3, and East Phase 4. Similarly, the 43.29 acres
identified as West Subdivision shall be called West Phase 1, West Phase 2, West
Phase 3, and West Phase 4. The aforementioned 11 lots shall continue to be referred to
as "T.C. Phase 1."5
The Court is unaware whether the East and West 8 phases are identified on Plat
maps and, if so, whether the individual lots in these areas are likewise identified. If not,

5

Thus, the Court assumes that the next phase to be developed East Phase 1, which corresponds to T.C.
Phase 2 on the T.C. Cost Allocation.
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a further initial task of the Master shall be to obtain such information so that all parties
are using the same terminology in describing this property and are aware of the layout
of the undeveloped portions of the subdivision(s). Giesler is ordered to complete such
identification if not already accomplished. Any additional professional service cost
associated with this task shall be spread prorata over the number of lots in the
remaining 94.24 acres. 6
The most significant of the factors affecting lot value are the cost of the entrance
way, engineering, power, roads, and irrigation. The Court understands, however, that
there are other allocated costs to which Hull objects. Preliminarily, the Court finds that
Hull has waived certain objections to the allocation of costs for the entrance way, costs
for engineering, and costs for power to Phase 1: "There are costs however, like power,
engineering and others that were incurred prior to Triple Crown Phase One that directly
benefit Triple Crown Phase One to which we do not object." Mot. in Objection to
Master's Finding of Fact IRCP 53(e)(2), at 2. In other words, Hull acknowledges that
some early costs should be proportionally shared.
However, the Court agrees in principle with Hull's general objection that
Belmont/Emerald expenses should not be allocated to other development phases. The
exhibits to the Master's report indicate that the Master allocated entrance way,
engineering, and power over the total acreage in Phases 1-5 including Lot 24 and the
Holms property. Lot 24 was part of the acquisition agreement and was originally not part
of T.C. Phase 1. Neither was the Holm property. This decision is correct. The Court
understands that Giesler incorporated Lot 24 and Holms into T.C. Phase 1 and that
Twin Falls Planning and Zoning has approved the amended plat. However, this acreage
6

This acreage includes the remaining East and West Subdivision phases.
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was not part of the remaining original land sale (107.73 acres) between Hull and
Giesler. Accordingly, costs of development should not be included for these properties.
The only costs that should be allocated to the 11 lots in question are those costs directly
related to T.C. Phase 1 and the "proportional" costs as explained in the foregoing
paragraph.
The Court finds it appropriate for the Master to rely upon engineering allocations
from Mr. Hansten, provided that those allocations do not include Lot 24 and Holms. The
preferred method of allocation would be to determine preliminary engineering costs for
the entire 107.73 acres and then add any specific engineering costs for T.C. Phase 1,
exclusive of Lot 24 and Holms. In addition, the Master should determine at this time
entrance way, engineering, and power allocations for each of the East and West
Subdivisions, specific to each subphase 1-4, on a per acre basis. Those costs must be
calculated as those phases are completed and both parties have expressed an interest
in not having to revisit these issues in the future. The ultimate determination of costs
must be made for each lot, but it is possible that there be more amendments to the
plats that will alter the current lot sizes. Having costs allocated for future lots on an
acreage basis will permit a simple mathematical calculation should the lot sizes change.
3. The "converted" irrigation equipment.

The parties stipulated in open court that the sum of $25, 122 for the irrigation
equipment removed by Hull represents the value of the pipe and that it is not necessary
to value that pipe as each lot sells. In other words, they acknowledge that attempting to
determine how much pipe would have been removed as each lot sells and the value of
that pipe at that time would be an onerous and nearly impossible task. They have
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acreage. Therefore, the amount to be calculated as each lot sells is: $25, 122 divided by
107. 73 acres equals $233.19 times the actual acreage in each respective lot ("the
irrigation reimbursement calculation"). This resulting figure shall be added to the selling
price of the lot and thus included in the gross selling price. Selling costs (including real
estate commissions if the property is subject to a binding real estate commission
agreement), $2500 per acre acquisition cost, and development costs (as determined for
each of the 11 lots in Phase 1 and for all future lot sales) shall be deducted and the
balance is net profit. That sum shall be divided by 2. Hull has received 100% of the
proceeds of the irrigation equipment. Therefore one-half of the irrigation reimbursement
calculation shall be deducted from Hull's share and added to Giesler's share.
4. The road construction issue.
The Master allocated road costs based upon "length of roads" appurtenant to the
various phases of the development, including the 40 acres transferred under the
acquisition agreement and the Holm property. This was done on the theory that road
costs should be spread over the whole subdivision. Hull objects to this approach. The
Court agrees that this methodology is incorrect under the unique circumstances of this
case.
Giesler's Trial Exhibit 32 clearly shows that at the time Giesler purchased Hull's
interest in the 40 acres under the acquisition agreement, the original Triple Crown
Road, the original Allie Lane, and Gallant Fox Circle were complete in the
Belmont/Emerald subdivision. As noted the parties had no agreement concerning the
definition of development costs and precisely which, if any, of those costs would be
borne by Giesler. More to the point, there was also no agreement that Hull would be
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required to absorb any additional costs. Absent express agreement of a contractual
term the Court may determine a reasonable implied term. The Court finds as a fact and
as a matter of law that Giesler received the benefit of all ownership rights to
BelmonUEmerald and in exchange absorbed or assumed all costs that had been
incurred relating thereto at the time he negotiated his agreement with Hull. The one
exception to this finding is that Hull shall be required to participate in any development
costs outside of the 40 acre acquisition agreement and the entrance way, engineering,
and power costs "spread over the whole 107 acres" proportionally as identified above.
These costs for future phases must be identified as actual costs specific to those
phases.7
Similarly, the road costs identified in Schedule 5 of the Master's report as "Finish
Triple Crown Road" should be allocated solely to Giesler and not to future phases. The
Court assumes that this specific road extension is the one bordering the southerly edge
of Lot 24, which was clearly part of the BelmonUEmerald project. Likewise, the cost
identified in Schedule 5 of the Master's report as "Allie Lane frontage lot 24" should be
allocated solely to Giesler, as it has been.
The "Whirlaway" and "Allie Lane in Triple Crown" costs identified in Schedule 5
are clearly costs associated with T.C. Phase 1 and are properly included as part of the
development costs for that phase. This also means that the road cost that has
apparently been allocated to the Holm 2 Lots in column 4 of the T.C. Cost Allocation
($20,862), presumably for Whirlaway, should be added to the T.C. Phase 1

7

The Court does not understand how there can be any actual road costs attributable to phases beyond
T.C. Phase 1 at this time, inasmuch as the only constructed roads appear to be in Belmont/Emerald and
T.C. Phase 1. If such road costs exist at this time, then it would be appropriate to allocate those costs to
future phases.
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apparently been allocated to the Holm 2 Lots in column 4 of the T.C. Cost Allocation
($20,862), presumably for Whirlaway, should be added to the T.C. Phase 1
development cost. This portion of Whirlaway was required as part of the plat for T.C.
Phase 1 irrespective of whether the Holms property was ever developed. Hull has
objected to including any proportional costs for Lot 24 or Holms into T.C. Phase 1.
Logically, therefore, he cannot benefit from attributing these costs to Giesler. However,
it is not clear from the record whether the total for these two roads ($139,106.46) set
forth in Schedule 5 represents actual costs, or whether that figure represents a per foot
average of all road cost. Nor does the record reflect how the road cost of $118,245
allocated to T.C. Phase 1 in column 3 of the T.C. Cost Allocation was determined
(actual or per foot average cost). The appropriate calculation is actual costs. The
Master's findings on road costs are not supported by substantial evidence and must be
recalculated to account for the actual costs expended in constructing the roads
associated with T.C. Phase 1.

5.

Pressurized Irrigation System.

Apparently a pressurized irrigation system for each lot in the 147 acre parcel is
part of the development plan. The Court is not aware whether this is a decision Giesler
made on his own or whether this was a requirement of the subdivision plats.
Nevertheless it is clear that considerable monies have been expended for this purpose.
Either way, the cost of installing this system is a legitimate development cost inasmuch
as this certainly adds value to the property.
Monies have been expended to Farmore, Sliman & Butler and for work on T.C.
Phase 1 and East Phase 1. These expenditures were allocated in part over more then
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just T.C. Phase 1. The appropriate allocation is to allocate costs specifically to each
respective phase, unless some costs are intrinsic to the whole subdivision. To the
extent that it is not possible to do so (for example, 1 pump) it would be permissible to
allocate that cost on an acreage basis. It is not clear whether the current setup is only
sufficient to service T.C. Phase 1, parts of some other phases, or the entire 107.73
acres. If the latter, the allocation should be over 107. 73 acres. Any of the
Belmont/Emerald, Holms, and Lot 24 costs should be allocated to Giesler, and any of
the expenditures for farming (including pumps) should be excluded. Apparently some
pumps are used exclusively for farming. These should be excluded. If Giesler wants to
use his farming irrigation equipment to expand the pressurized irrigation system as he
brings on more phases, then that equipment must be valued at fair market value once it
becomes utilized by the subdivision(s). It appears that the Master has made some, but
not all, of these adjustments. If Hull disputes the recalculation, he shall have the burden
of presenting evidence supporting his specific objections.

6. Demolition.
The sum of $4,000 has been allocated to T.C. Phase 1. The Court cannot find
any specific objection to this allegation. Absent proof by Hull that this allocation is not
reasonable, this allocation is affirmed.

7. Fill Dirt.
It was necessary to add fill dirt to one lot in T.C. Phase 1. There is no invoice to
support this charge in the Master's report, only a letter estimate. If the dirt came from
any of the 107.73 acres (even if it was potato dirt) that is an asset of the development
much in the same way as the irrigation equipment that was removed. No charge should
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be made for this. Rather, the development cost is limited to hauling (actual invoice) or
purchased dirt (actual invoice). No charge should be made for dirt or hauling dirt for
Holm. The Master needs to reexamine this issue.
8. Ditch Removal.

It appears that a concrete ditch originally traversing a part of the north half of T.C.
Phase 1, and continuing into the East Subdivision was removed. The Master allocated
$18,000 for this work by Mountain West, attributing $9,000 each to T.C. Phases and part
of the East Subdivision. The Court finds that this charge is not based on substantial
evidence in the record.
Hull raises several objections to this charge. Initially, the Court notes that Hull
does not contend that it was unnecessary to remove the concrete ditch. It appears to the
Court that the ditch would impact development of lots in both phases. No homeowner
would wish to have such an eyesore on his/her property. Hull argues that the ditch could
have been removed at a cost of $3,880 (Nix estimate) instead of $18,000. The Court
cannot find in the record any explanation for such a significant differential. Hull also argues
that some of the expenditure was to "improve" farm ground solely for Giesler's benefit. It is
not clear why this would be the case.
The Master needs to make specific findings why the $18,000 was reasonable
including whether it was truly incurred and whether any of the work was solely beneficial to
the farming operation as opposed to the subdivision development. However, the Court
finds no error in splitting the costs equally between T.C. Phase 1 and the East Subdivision.
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9. Nix Extras.

The total of $3,677 of this cost was allocated half to T.C. Phase 1 and half to all
of the remaining phases in the East Subdivision. It is not clear whether Hull objects to this
amount, or allocation, or both. The Master needs to make specific findings for the 50/50
allocation, and if half is for East Phase 1 (the next phase), to so specify.
10.Fees.

These fees must be allocated to each phase if the costs are specific to that
phase, and allocated over the undeveloped acres prorata if not.
11. Legal fees.

Hull has not objected to this category. This allocation is affirmed with the
admonition that the sum of $4,864 is allocated to a specific phase or over the remaining
undeveloped lots as appropriate.
12.Accounting fees.

LeRoy Hayes is Giesler's CPA. The Master utilized the services of Hayes to
compile data from Giesler's books to assist in the Master's duties. Hayes billed Giesler
$8,600 for this work and the Master allocated $5,836 to T.C. Phase 1. The Master
requested these services of Hayes because Hayes was more familiar with Giesler's
accounting system, and because it would have been far more expensive for the Master
to have performed these accounting tasks. Hull asserts that Hayes was biased in favor
of Giesler and that it cannot be determined how much time was spent advocating for
Giesler compared to how much time was spent following the Master's direction. The
Master disagrees that Hayes was biased and asserts that he often favored Hull's
position on certain items.
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The Court did not authorize the Master to employ agents. However, the Court did
intend that the cost of the Master would be born equally by the parties. By allocating
these fees to T.C. Phase 1 the Master has effectively split this fee equally between the
parties. This would be the same result if the Master himself had compiled the
calculations. The only cognizable objection raised by Hull concerns whether Hayes' fees
were for "advocacy" as opposed to accounting. The Master shall consider Hull's
argument on that point and make appropriate findings. If there is no merit to this
objection, the allocation is affirmed. In the future the Master is directed to not use
Hayes' services unless specifically authorized by stipulation of the parties or order of the
Court.
13. Expert witness fee.

It appears that the Master charged Giesler $2,500 for half of the Riedesel bill and
half of Hull's expert bill. See Allocation of Proceeds - Sale of Lots, in Master's Report
summary. Regardless of the propriety of this decision, Hull has not objected thereto.
This decision is affirmed.
14.Labor, Maintenance and Misc.

This category of expenses relates to maintenance costs for the lots in T.C. Phase
1 during 2013-2014. These expenses were appropriately split between T.C. Phase 1
(11 lots) and Holms and Lot 24. Hull challenges this. If these charges were actually for
maintenance of the lots, then the charge is appropriate. The Master needs to make
appropriate findings on this issue.
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15.2015 expenses.

The Master has allocated these expenses between the various phases and
Giesler's property. Hull objects, arguing that some expenses have been misallocated.
Regardless, it is not clear whether $14,945 has been applied to just one lot, or all of the
remaining property. The Master needs to revisit these issues and clarify the allocation.
16. Nix lot.

Giesler transferred a lot in T.C. Phase 1 to Nix, a contractor, for payment on
Giesler's bill. Hull raises two issues with the Nix lot. The first-that there should be no
6% commission to Giesler for this sale-is easily dispensed with, because the
resolution is already provided under Idaho Law. See I.C. §§ 9-508, 54-2001 et seq. If
the sale between Giesler and Nix involved a land sale contract whose terms entitled
Giesler to commission, and that commission is not prohibited by applicable law, Giesler
should receive that commission on the Nix sale. The wording in the real estate
commission contract between Giesler and the listing broker will answer whether a
commission is legally owed on a "land transfer" of this type. It is not clear whether
Giesler had a signed real estate commission agreement on the Nix lot at the time he
negotiated a "credit sale." If he did, he is entitled to a 6% commission if the agreement
so provided for this type of land exchange. This issue is a legal issue. The factual issue
to be determined by the Master is whether such an agreement exists.
The second issue Hull raises with respect to the Nix lot is valuation. Specifically,
Hull argues the sales price of $35,000 was below the lot's fair market value given that
other lots have since sold for $45,000. He wants the sales price for purposes of
determining net profit on that lot to be $45,000+, arguing that it was not an arms-length
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sale. This issue is factually problematic. In Schedule 9 of the Master's Report Hayes
shows a $30,000 credit on 12/27/13. The Master's accounting summary places a
$35,000 value on the lot. The Court cannot determine how the Master came to this
conclusion. Regardless, Hull is really suggesting that Giesler has breached the terms of
his agreement to "use all reasonable efforts to sell lots in the Property in a commercially
reasonable manner." This claim is outside the scope of the Master's duties and will not
be considered here. However, it is the duty of the Master to determine the value of the
lot in order to determine "gross sales price." The parties previously agreed that
allegations of breach would need to brought before the Court to determine breach and
damages. See Mot. for Entry of Am. and Restated J. Ex. A, at 1J5. If Hull wants to
pursue this claim he will need to do so in a separate proceeding.
The Master used the sale price of the Nix lot-$35,000-to determine profit
according to the formula established by this Court. The Master shall make a
determination of the amount of the credit and shall also determine whether that credit is
for Nix's work on Belmont/Emerald, T.C. Phase 1, other phases, or some combination
thereof, and the amount of work related to each. Further, the Master shall determine
whether the arguable smaller credit for this lot was because of a "discount" of Nix' bill, or
for some other reason. If the bill was discounted by the difference between the true fair
market value of the property and the credit, then Hull has not suffered damage. If the
"discount" equals an actual charge, the net result is a wash.

DIRECTIONS TO THE MASTER
This matter is again referred to the Master to complete the following tasks under
the following guidelines.
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1.

The Master shall forthwith recalculate the development costs for

T.C. Phase 1 and East Phase 1 on a per lot basis and the development costs
for each of the remaining phases on a per acre basis unless the parties stipulate
within 14 days of the date of this Order in writing that the size and configuration
of the remaining lots are agreed upon and will not be changed. The Master shall
issue a preliminary report containing these recalculations and explaining in
writing how the costs were obtained and calculated. The express purpose of this
report with explanation is so the Court can have a record of whether the Master's
conclusions are or are not supported by substantial evidence.
2.

The Master shall forthwith make available to both parties all

documents relied upon in reaching the decisions in 1J1 above.
3.

Within 30 days of the issuance of the preliminary report either party

may file written objections to the report with the Master. Any objection not
identified in the written objection shall be deemed waived.
4.

If objections are filed, the Master shall then conduct appropriate

hearings to resolve these objections. All hearings shall be conducted before a
certified court reporter at the equal cost of the parties and any testimony received
shall be deemed under oath and the Master shall administer an appropriate oath.
5.

Upon request, the Master shall have the authority to direct each

party to produce documents in support of their position for examination by the
other party. The Master shall also have the authority to direct either party to
produce documents for the benefit of the Master. If either party wishes to present
evidence to the Master it shall be that party's responsibility to bring the
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appropriate witness before the master. The Master shall have no obligation to
independently collect evidence or produce witnesses.
6.

Upon completion of the appropriate hearings, the Master shall issue

a final report making the determinations required in 1J1 above and file the same
with the Court. If either party has objections thereto those objections shall be filed
in detail within 14 days of the filing of the final report.

STIPULATIONS
There are allegations that agreements have been made before the Master which
have not been honored. Regardless of the truth of these allegations, the Court orders
that any further stipulations shall either be made on the recorded record or in writing by
the parties themselves, but not by their attorneys. Oral stipulations not made on a
recorded record will not be accepted in this case.

SALE OF LOTS
The Court has entered two orders prohibiting the sale of lots until the "net profit"
figure has been ascertained. See Am. and Restated J. 1J8 (ordering compliance with the
parties' stipulation); Mot. for Entry of Am. and Restated J. Ex. A, at 1J4.F; Order
Appointing Master 1J3. Both of these orders have been clearly violated in that 3 lots have
been sold in 2015. Nevertheless, despite this blatant violation of the Court's Order, the
Court declines to initiate Contempt proceedings in this case at this time. Further
violations of the Court's Orders, however, will not be tolerated.
Both parties have expressed concerns regarding the Court's order to have a title
company disburse funds. Accordingly the Court specifically rescinds any order requiring
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such participation by a title company. Given that it has been in excess of one year since
the Master was appointed in this case it is clear these parties cannot reach agreement.
It also makes little sense to cease selling lots pending resolution of the net profit
calculation. This is especially so in light of Giesler's obligation to develop phases based
upon a schedule conditioned upon the sale of a specified number of lots before
proceeding to develop future phases. Accordingly, the limitation of sale specified in the
Amended Judgment is likewise rescinded.
The Master has determined that Giesler owes Hull $9,516. Given Hull's
objections, it is highly likely that this number will change. Therefore, Giesler's obligation
to pay this sum is temporarily abated. If Hull has accepted this payment since the last
Court hearing it is without prejudice to either party.
Henceforth, until further order of the Court, the net proceeds of any future lot
sales shall be paid to and held in Giesler's attorney's trust account pending further order
of the Court. The term "net proceeds" as used in this paragraph shall mean the gross
selling price of a lot paid by a buyer (exclusive of the irrigation pipe adjustment), less
closing costs, and less any contractually obligated realtor fees. It is the specific intention
of this Court's Order that no monies for development costs shall be paid to Giesler from
these proceeds, and no net profits shall be paid to either party until there is a final
resolution of the net profit issue in this case on a per phase basis.
PROTOCOL FOR CALCULATION OF FUTURE NET PROFITS

It is the expectation of the Court that the development cost issue for T.C Phase 1
and East Phase 1 will be determined upon the filing of the final Master report. The Court
recognizes the need and request of both parties to have clear direction from the Court
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concerning future accountings as the phases are developed. The Court attempted to
formulate such a procedure in paragraph 3 of the Order Appointing Master. That aspect
of the Order is rescinded. The Court will not, at this time, enter such an order, but,
rather encourages the parties to present a stipulation to the Court on this issue. If the
parties are unable to reach an agreement on this issue, then the Court will enter an
appropriate Order after finalization of approval of the Master's report as either presented
or modified. The Court reserves determination of whether evidentiary hearings before
the Court-and the extent thereof-will be permitted to deal with any unresolved
objections to the Report.
The foregoing notwithstanding, given the delays that have occurred in
determining the development cost issue, and the continuing disagreements between the
parties, pending issuance of an Order, Giesler shall provide to Hull, appropriate written
documentation of all claimed development costs incurred since January 5, 2016 (the
date of the Hayes Allocation of Proceeds document). All such claimed costs shall be
provided to Hull for the period of January 5, 2016 through March 5, 2016 by March 31,
2016, for March 6, 2016 through April 5, 2016 by April 30, 2016, and similarly each
month thereafter until further order of the court. These accountings shall clearly specify
the nature of the claimed costs and identify which Phase of the development those
costs are claimed for. It is the hope of the Court that this interim accounting process will
assist the parties to communicate better as this case progresses.
PAYMENT OF MASTER'S FEES AND OTHER COSTS

The parties shall continue to pay the Master's fees equally. If a court reporter is
utilized that expense shall be paid equally. All future costs shall be paid within 14 days
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of billing. If there are any unpaid Master fees at this time those fees shall be paid within
7 days of this Order.

CERTIFICATE OF SERVICE

I hereby certify that on the -1._ day of March 2015, I caused to be served a true
and correct copy of the foregoing, by the method indicated below, and addressed to the
following:

Terry Johnson
P.O. Boxx
Twin Falls, ID 83303

() U.S. Mail
( ) Hand delivered
() Faxed
(~mail

Andy Wright
P.O. Box226
Twin Falls, ID 83303

() U.S. Mail
( ) Hand delivered
( ~axed
("1 Email

Larry Braga
larry@ldbragapllc.onmicrosoft.com

Gery Edson
gedson@gedson.com

Clerk
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DISTRICT COURT

Fifth Judicial District

County of Twin Falla • Slate of Idaho

MAR 23 2016
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Depujy Clark

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL,
Case No. CV 2012-2168
Plaintiff,
ORDER RE PARTY'S MOTIONS FOR
RECONSIDERATION

vs.
RICHARD GIESLER,
Defendant.

INTRODUCTION

Both parties have filed a Motion to Reconsider the Court's last Order. Neither
party has noticed their motion for hearing. The Court determines in its discretion to
decide these Motions without hearing, oral argument or further briefing. I.R.C.P. 7.
This Court appointed a Master in an attempt to expeditiously and economically
resolve the issue of "net profits" which must be determined for these parties to resolve
the accounting as the subdivision is developed. Despite an extensive Master report, the
parties continue to dispute both the Master's findings and this Court's findings and
orders. Moreover, it seems that as soon as one issue is resolved, one party or the other
raises another issue. This manner of proceeding has simply led to a year long period of
continued litigation and little if anything has been resolved. Accordingly, the Court has
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determined that a different approach will be adopted in this case so that there is a clear
record for appellate review.
ORDER

Effective immediately, the following is Ordered:
1. The appointment of the Master is terminated. Mr. Braga shall submit his final
billing to the parties and each party shall pay his respective share within 7 days
of receipt of the billing.
2. The previous two Orders of the Court entered on February 17 and March 3, 2016
and the Order entered on February 6, 2015 are RESCINDED.

By rescinding

these orders, all factual and legal conclusions set forth in those orders are
likewise RESCINDED.
3. Giesler may continue to sell lots but all gross proceed's less selling costs shall be
deposited in Mr. Wright's trust account and not disbursed to either party without
Court order.
4. All unresolved issues between the parties, including any claims for breach of
contract to date, shall be tried to the Court in a trial commencing at 8:30 AM.
either:

July 26, 2016-4 days; August 1, 2016-5 days or August 29, 2016-5

days. The parties shall, within 7 days of the date of this Order advise the Court's
clerk which of these dates are mutually acceptable.
5. The parties shall have until June 30, 2016 to COMPLETE any discovery they
desire.
6. By June 30, 2016 each party shall file with the Court a written statement of all
issues and claims each asserts that they wish to have the Court determine. This
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shall include any claim made by either party that the other is in breach of their
agreement. Trial shall be limited to the items in these written statements and any
issues not fairly encompassed within those statements shall be deemed waived.
7. Two weeks prior to trial each party shall file a written list of proposed witnesses
and exhibits with the Court.
8. None of the Master's report shall be considered by the Court.

Rather, if the

parties wish the Court to adopt any of the factual findings or conclusions that
have been found by the master then those findings or conclusions must be
reduced to writing and signed by the parties and their counsel.

If no such

stipulations are forthcoming, then either party shall be required to present
evidence on that issue at trial. The Court certainly encourages the parties to
reach a stipulation on the AMOUNT of development costs for each appropriate
category.
9. Giesler shall have the initial burden of producing evidence of development costs
and thus will be deemed in the position of a "Plaintiff'' for this purpose. Hull shall
be deemed to be in the position of a "Defendant" for purposes of the order of
proof.

This Order of proof DOES NOT constitute a ruling concerning the

BURDEN of proof on any issue in this case.
10. The parties should not assume that the Court has any understanding of the facts
in this case other than what is described in the Court's original opinion. Even
though the Court has entered orders based upon the master's report and the
objections thereto, it is clear that the Court has not been presented with all of the
facts necessary to make a decision. The Court acknowledges that it has made
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certain erroneous assumptions in drafting its orders.

The Court must make

findings of fact and conclusions of law in this trial and will do so ONLY on the
record presented at trial, with the use of the facts in the original opinion and the
Supreme Court's decision. Further, for purposes of this trial any exhibit admitted
in the first trial will not be considered. Rather, the parties shall resubmit those
exhibits if desired so that there is a clean record for this trial.
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CERTIFICATE OF SERVICE

I hereby certify that on the d3 day of March 2015, I caused to be served a true
and correct copy of the foregoing, by the method indicated below, and addressed to the
following:

Andy Wright

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
( ) Court Folder
(vr'Email

Terry Johnson

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
( ) Court Folder
(,-fEmail

Gery Edson

Larry Braga
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

GREGORY HULL,
Plaintiff,
vs.
RICHARD GEISLER.

Defendant,

)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2012-2168

ORDER ON MOTION PURSUANT TO
I.R.C.P. 67, 53{d)(3), & 54{d)(6) AND
TO DEPOSIT PLAINTIFF'S CHECK
TO THE MASTER WITH THE COURT

This matter came before the Court on April 25, 2016 for a hearing on Plaintiff
Hull's Motion Pursuant to I.R.C.P. 67, 53(d)(3}, & 54(d)(6) and to Deposit Plaintiff's
Check to the Master with the Court. Terry Johnson represented the plaintiff and Andrew
Wright represented the defendant. For the reasons discussed on the record, the Court
hereby orders the following:

1.

The check that the plaintiff has tendered to the Court's clerk shall be paid
to Larry Braga, without prejudice to the plaintiff.
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2.

The Court reserves the issue of the reasonableness of the amounts of Mr.
Braga's billing for trial.

IT IS SO ORDERED.
Dated this ~ a y of April, 2016.
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CERTIFICATE OF SERVICE

I hereby certify that on the _.l!tday of April, 2016, I caused to be served a true
and correct copy of the foregoing, by the method indicated below, and addressed to the
following:

Terry Johnson
Johnson_terrylee@yahoo.com

(1Email

Andrew Wright
awright@wrightbrotherslaw.com

(1'Email
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Electronically Filed
4/27/2016 10:22:44 AM
Fifth Judicial District, Twin Falls County
Kristina Glascock, Clerk of the Court
By: Elisha Raney, Deputy Clerk

Terry Lee Johnson
Attorney at Law
P.O.Box X
Twin Falls, ID 83303-0080
Telephone: (208) 734-6051
Facsimile: (208) 734-6052
Gery W. Edson
GERY W. EDSON, P.A.
250 South Fifth Street, Suite 820
P. 0. Box448
Boise, ID 83701-0448
Telephone: (208) 345-8700
Fax: (208) 389-9449
Email: gedson@gedson.com
ID Bar No. 2984
Attorneys for Plaintiff/Counterdefendant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

GREGORY HULL,

)
)
Plaintiff/Counterdefendant, )
)
vs.
)
)
RICHARD B. GIESLER and
)
Idaho Trust Deeds, LLC,
)
)
Defendants/Counterclaimants. )
)

Case No. CV-2012-2168
PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT

______________

COMES NOW the above named Plaintiff, by and through his undersigned attorneys of
record, Terry Lee Johnson and Gery W. Edson, and pursuant to Idaho Rule of Civil Procedure
56(c), moves this Court for an Order for Summary Judgment on four distinct legal issues on the
basis that there is no genuine issue of material fact is in dispute.

The Plaintiff seeks summary

judgment on the following issues:

I.

Excluding any reference or attempt to recover development costs for the entry way

PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT- Page 1
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expenses, including the sign, as such costs should not be a cost to Triple Crown Phase I because the
sign is not owned by Giesler or the subdivision HOA; no easements or maintenance rights exists to
either own or maintain the sign and do not affect Triple Crown Phase I.
2.

That the irrigation system expenses are not valid as the property and expenses are

the sole ownership of Defendant and used for farm operations or are paid under agreement by the
HOA.
3.

That the alleged commission on the Nix traded lot are violations of the Statute of

4.

That any charges related to "free dirt" were never expenses of the development as

Frauds.

the dirt came from the development.
5.

That expenses for roads in Belmont/Emerald are not development costs of Plaintiff

as his interest in Phase I was eliminated under his equity purchase.
This Motion is based upon the pleadings on file with the Court, exhibits, the Affidavit of
Greg Ruddell in Support of Plaintiff's Motion for Summary Judgment, and the Memorandum in
support thereof filed herewith and adopted herein by this reference.
Dated this 26th day of April, 2016.

Isl Terry Lee Johnson
Terry Lee Johnson, Attorney at Law
Attorney for Plaintiff
GERY W. EDSON, P.A.

By Isl Gery W. Edson
Gery W. Edson
Attorney for Plaintiffs
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CERTIFICATE OF SERVICE
I hereby certify that on this 26th day of April, 2016, I served a true and correct copy of the
foregoing to the following parties by the method(s) indicated below:

Master
Larry Braga
P.O Box 1292
Twin Falls, ID 83303
Email: l~!JY@iclbragfl.Qilc.onmicrosft.com

Attorney for Defendants/Counterclaimants
Andrew B. Wright
WRIGHT BROTHERS LAW OFFICE, PLLC
1440 Blue Lakes Blvd. N.
P.O. Box 5678
Twin Falls, ID 83303-5678
Email: A Wright@WrightBrothersLaw.com
Facsimile: (208) 733-1669

D U.S. Mail D Overnight Mail D Facsimile

~ E-Mail Attachment

D Hand Delivery

By /s/ Gery W. Edson
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Electronically Filed
4/27/2016 10:22:44 AM
Fifth Judicial District, Twin Falls County
Kristina Glascock, Clerk of the Court
By: Elisha Raney, Deputy Clerk

,,

Terry Lee Johnson
Attorney at Law
P.O.Box X
Twin Falls, ID 83303-0080
Telephone: (208) 734-6051
Facsimile: (208) 734-6052
Gery W. Edson
GERY W. EDSON, P.A.

250 South Fifth Street, Suite 820
P. 0. Box448
Boise, ID 83701-0448
Telephone: (208) 345-8700
Fax: (208) 389-9449
Email: gedson@gedson.com

ID Bar No. 2984
Attorneys for PlaintiID'Counterdefendant
lN THE DISTRICT COURT OF THE FIFTH nJDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

GREGORY HULL,

)
)

Plaintiff/Counterdefendant,
vs.

RICHARD B. GIESLER and

Idaho Trust Deeds, LLC,

)
)
)
)
)
)
)

Case No. CV-2012-2168
AFFIDAVIT OF GREG RUDDELL
IN SUPPORT OF PLAINTIFF' S
MOTION FOR SUMMARY
nJDGMENT

Defendants/Counterclaimants. )
______
___ )
STATEOFIDAHO

)

) .ss
COUNTY OF ADA )
Greg Ruddell, being first duly sworn upon oath, deposes and says:
1.

That I make this Affidavit based on my own personal knowledge.

2.

That after a thorough review of the

pleadings, recorded documents and the

discovery fi1es presented in this case, I have located the following documents which i11ustrate that
AFFIDAVIT OF GREG RUDDELL IN SUPPORT OF PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT - Page l
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the pressurized irrigation and pumps which Defendant Giesler attempts to recoup development costs
against Plaintiff, are not in fact owned by the development's Triple Cro\\-TI HOA:
a.

Exhibit 2(a) Articles of Organization for Triple Crown Water Company
dated April 7, 2007.

b.

Exhibit 2(b) Irrigation Maintenance Agreement dated September 14, 2007
and Supplemental Irrigation and Maintenance Agreement dated May 8,
2014.

Both exhibits clearly illustrate that Triple Crown Water Company is a wholly owned entity of the
Defendant Giesler and that the costs associated with providing irrigation water to the subdivision is
charged by Triple Crown Water Company and billed to the HOA. Exhibit 2(a) specifically states
that Idaho Trust Deeds is the sole owner and Member of Triple Crown Water Company.
c.

Exhibit 2(c): Declaration of Covenants, Conditions and Restrictions for
Crown Development dated September 14, 2007 and Supplemental
Covenants dated May 8, 2014.

These exhibits again illustrate that the HOA has the financial obligation to pay for the
maintenance and operations of the irrigation system even though it is wholly owned by Triple
Crown Water Company and the HOA has no ovmership interest in either Lot 12 on which the pond
or irrigation equipment and easements are located that provide irrigation water to the subdivision.
Buried mainline easements were granted by Idaho Trust Deeds "Giesler" to Triple Crown Water
Company.
d.

Exhibit 2(d): Articles of Incorporation of Triple Crown Development
Homeowners Association, Inc., dated April 27, 2007.

e.

Exhibit 2(f): Letter from Defendant Giesler to the HOA members dated
September 24, 2015.

1bis exhibit advises the members of the HOA that their operational costs of providing water and
maintenance of the inigation system are to be born exclusively by HOA members.
f.

Exhibit 2(g): Copies of the HOA tax returns and annual Profit and Loss
Statements prepared by Mr. Hays, the Master, Larry Braga's fonner agent.

AFFIDAVIT OF GREG RUDDELL IN SUPPORT OF PLAINTIFF'S MOTION FOR
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This exhibit clearly illustrates that no ownership interest in either the irrigation system or any
common area are owned by the HOA.
g.

Exhibit 2(h): Purchase and Sale Agreement dated September 11, 2015
between the Browns and Giesler for Lots 3 and 4 for a total purchase price of
$90,000 or $45,000 per lot

Reference should be made that the September 11, 2015 Agreement specifically indicates that
individual hook-up to pressurized irrigation is the responsibility of the purchaser and not an expense
of either Triple Crown Water Company or the HOA.
h.

Exhibit 2(i): Copy of the Irrigation and Weed Control Declarations made
by Defendant Giesler on January 12, 2007.

This exhibit indicates that the irrigation and water delivery system are owned by Idaho Trust Deeds,
not the HOA.
1.

Exhibits 3(a) and 3(b): Documents related to the Nix traded lot including a
Quitclaim Deed (Exhibit 3(a)) and Nix invoice credit (Exhibit 3(b)).

Neither of these exhibits indicate that a 6% commission was included or required to be paid in
association with that "trade."
J.

Exhibit 5(a): Plat ofthe subdivision.

This exhibit illustrates that the pond used for the irrigation water delivery system is excluded from
and not owned by the HOA.
3.

Further, your affiant sayeth naught
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DATED thi~day of April, 2016

I hereby certify that on this ~day of April, 2016, I served a true and correct copy of the
foregoing to the following parties by the method(s) indicated below:

Master
Larry Braga
P.O Box 1292
Twin Falls, ID 83303
Email: lfilry@idbraga llc.onmicrosft.com

Attorney for Defendants/Counterclaimants
Andrew B. Wright
WRIGHT BROTHERS LAW OFFICE, PLLC
1440 Blue Lakes Blvd. N.
P.O. Box 5678
Twin Falls, ID 83303-5678
Email: AWri h Wri htBrothersLaw.com
Facsimile: (208) 733-1669

0

U.S. Mail

O Overnight Mail O Facsimile [gj E-Mail Attachment O Hand Delivery
By Isl Gery W. Edson
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IT BV:
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•

ARTICLESOFORGANIZAnON

FILED EFFECTIVE

LIMITED LIABIU7Y COMPANY

2007 APR 27 AH /1: 32
:itl.:i l: rARY ut- :, lA l (

(f nstructlons on back of applicatlon}

1. The name of the limited fiabtllty company

ts:

STATE 0-F IDJ\HO

TripJe Crown Weter Company, LLC

2. The street address of the ln!Ual registered office Is:
.2191 PoleUne Road East; Twin Falls, JO 83301
and the natne of toe lnlUal registered agent at the above address Is:
Idaho Trust Deeds, 1..L.C.
3. The malllng address for future correspondence is:

2191 Polellne Road East, Twin Falls, ·10 83301
4. Management of the flmlted llablJJty company wfll be vested 111:

Mtmagor(s)

0

or Member(s)

0

(Pl-•oheol(1h.uppropneto\Jcu)

5. 1rmanegemen11s to be vested bi one or more manager(s), llst_tha name(~) and

address(es} orat least one lnlUat m~na9er. ff management is to b1.1 vested ln the

member(s), IJst the name(s) and address(es) of atle$st one lnftJal member.

Idaho Trust Deeds, l.LC.

2191 Pofellne Roed East, Twin Falls, ID 83301

Signature _ __ _ _ _ _ _ _ _ __

Typed Name: _ _ _ _ _ _ _ _ _ __
Capac!'¥:

EXHIBIT 2(a)
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No. W 618S7

2. Registered Agent

Due no lat~r than Apl" 30, 2016

Annual Report Form

(NO POSOX.)

IDAHO TRUST DEEDS Ltt
2191 POLELIN_f RD EAST

1WIN FAU.S 1D 83301

NO FlllNG FEe rF

RECeJVEO BY OUf DATE
ofat least one MemDer or Manager.

4.

Name
JOAHO TRUST OEEOS LLC

Clly

TWIN FALLS

ID

S. Organized Under the taws of:
1D

W61-SS7

02/23/2016

print):
Electronically provtdoo signatures

TI&: Regtstered
ortglnal slgnat;ures.
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TWIN FALLS COi INTY
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2007-022982
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lRRIGA TION MAINTENANCE AGREEMENT

Ot!(>~• ('f)f "'IIIHR

This Irrigation Maintenance Agreement (the "Agreement") is made as of the 14th day of
September, 2007 by and among Triple Crown Water Company, LLC, an Idaho limited liability
company (the "Water Company') Triple Crown Development Homeowners Association, Inc.,
an Idaho non-profit corporation (the "Association'') and Idaho Trust Deeds L.L.C. an ldaho
limited liability company (the "Lessor'l
WHEREAS, the Lessor is the owner of (a) the property legally described in Exhibit A
attached hereto and made a part bereor: which property consists of approximately 8. 75 acres,
more or less, approved by Twin alls ounty, as described further in the files of Twin Falls
County for the development of single-family residences, as the same may be amended or
supplemented from time to time (collectively "Emerald Heights') and (b) the property legally
de-scribed in Exhibit B attached hereto and made a part hereof, which properly consists of
approx.imately 30.52 acres, more or less, approved by Twin Falls County, as described further in
the files of Twin Falls County for the development of single-family residences, as the same may
be amended or upplemeated from time to time (collectively, ..Belmont Stakes");

WHEREAS. the Lessor has executed and recorded the Declaration o( Covenants,
Conditions and Restrictions for Triple Crown Development dated Sept mber 14, 2007 and
recorded as Instrument o.10 O
0 2. l. "'f 81
on September 14, 2007 in the Office
of the Cot1nty Recorder, Twin Falls Idaho (the "Declaration"), which Declaration applies to the
following property (collectively, the "Property''): (a) Emerald Heights, (b) Belmont Stakes
(excluding Lot 12 thereof unless and 11ntil such Lot 12 is annexed in accordance with the
provisions of the Declaration) and (c) such other property as may be annexed in accordance with
the tenns of the Declaration;

7-

WHEREAS, the Lessor desires to lease all shares of Twin Falls Canal Company water
appurtenant to the Property to the Water Company (the 'Water hares"), and the Water
Company desires to lease such Water Shares from the Lessor; and
WHEREAS, the parties hereto desire that the Water Company manage an irrigation
system with respect to the Property for the purpose of delivering Twin Falls Canal Company
wa.t r evidenced by the Water Shares to the Property; and

NOW THEREFORE, for and in consideration of the mutual covenants and promises
contained herein, the parties hereby agree as fotlows:
Definitions. Unless otherwise set forth herein, all capitalized terms shall have the
definitions set forth in the Declaration.
2.

Water Lea e.

a).
Wat.er Share . The Lessor hereby agrees to lease lo the Water Company, and the
Water Company hereby agrees to lea$e from the Lessor, the Waler Shares, which the parties
acknowledge and agree consist of approximately 39.27 shares of Twin Felts Canal Company
water as of the date hereof. for the avoidance of doubt, in the event property other than Emerald
HeJghts and Belmont States is annexed in accordance with the tenns of the Declaration, all
GIES·OO I I Water Lease and Irrigation Management Agreement
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shares of Twin Falls Canal Company water appurtenant to such annexed property shall be
included in the Wa.tcr S1rnres leased hereunder.

b).
Term. This Agreement shall commence on the date hereof and shall continue
until December 31, 2007; provided, however, that this Agreement shaJI automatically exte11d for
successive one (I) year periods unless otherwise tenninated by the written consent of the Water
Company and the Association.
c).
Rent. The Water Company shall pay to the Lessor rent in the amount of One
Dollar ($1 .00) p r year (the "Rent"). The Rent may be offset against payments owed to the
Water Company under Section 3(b).
d),

Use.

i).
Property. The Water Shares shall be used to supply irrigation water to the
Owners for use on the Property, with any exce s Water Shares supplied and used by the Water
Company or its subleases or assignees elsewhere in the Twin Falls Canal Company water

system.
ii).
Prohibited Uses. The Water Company shall not use the Water Shares in
any way which would materially conflict with any applicable law, statute, regulation or
ordinance, whether now in force or hereafter enacted.

3.

Irrigation Maintenance.

a).
lrrigation System; Easements. The Water Company shall operate an irrigation
s-ystem capable of delivering the appurtenant water shares to the Property. Such irrigation
system shall, in the sole and absolute discretion of the Water Company, consist of a pond, pump,
burled water lines, ditches or such other infrastructure as the Water Company may deem
necessary or desirable. The Lessor hereby grants unto the Water Company a permanent
easement on, over and across that portion of the Property designated for utility lines on any
recorded plat corl.c eming the Property for the purpose of installation, maintenance, repair, upkeep
and operation of such irrigation system in nccordance with the terms hereof.

b).
Management Fee. The Association hereby covenants and agrees ta pay to the
Water Company a monthly management fee in an amount determined by the Water Company at
the begiMing of each fiscal year (collectively, the ''Management Fee"), which amount shall not
exceed the sum of the following:
i).
Monthly Fee. Thirty and No/lOOths Dollars ($30.00) per month, which
monthly fee wm automatically increase by 5% per annum upon each ex.tension of this
Agreement in accordance with Section 2(b); and
ii).

Reimbursement of Costs. Monthly share (l/12) of the following:

(I).
Reimbursement for all expenses incurred by the Water Company
during the prior year in connection with the installation, maintenance, management or operation
CIES-00 I / Water Lease and Irrigation Management Agreemenl
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of the irrjgatioo system, including without limitation the cost of labor, power, water assessments,
maintenance and enforcement of the provisions of this Agreement and the Declaration (including
without limitation attorneys' fees) for which the Water Company has not yet been reimbursed by
either the Association or an Owner at th start of such fiscaJ year; and
(2).
Reimbursement fur the use of assets previously supplied by the
Water Company for use in the irrigation system including without limitation Lot 12, which
reimbursement shall be at the rate of eight p roent (8-.00%) per annum of the replacement cost
thereof.
The Association covenants to promptly levy Assessments at the time and in the amounts
sufficient to cover the Management Feo. Upon receipt of the water assessments from the
Association, the Water Company covenants to remit such water assessments to the Twin Falls
Cai1al Company.
c).
Utilities. The Association shall immediately reimburse the Water Company for
the cost of all electrical bills incurred by the Water Company with respect to the irrigation_
system. For the avoidance of doubt, nothing in this Section 3(c) shall be read to limit the
responsibility of each Owner for his, her or its own electrical bills.

d).
Non-Potable Water. The pm1ies acknowledge and agree that the irrigation system
may contain inherent dangers. Use of the irrigation system shall be subject to such rules,
regulations, laws and ordinances, as may be adopted and amended from time to time, of the local
jurisdiction, State fldaho, and federal government, if any, governing the use of the irrigation
system. Use of the irrigation system shall also be ubjcct to the provisions of the Declaration
including without limitation the requirements that (i) each Owner shaU clearly mark every nonpotable water tap on such Owner s Building Lot "\J ilh a warning label or sticker, and shall
maintain such label or sticker and (ii) cross-connections of any type or kind whatsoever between
the irrigation system and potable water lines must be inspected and approved by the applicable
governmental entities.

e).
No Liability for Quality or Quantity of Water. To the ex.tent permitted by law the
parties acknowledge and agree that none of the A soc-iatioa, the Lessor or the Water ompany
(nor any of its or their employees, agents officers members shareholders or directors thereat)
shall have any liability ofany kind to any Owner, occupant and/or any other person or entity for
any losse , damage , or bodily injuries relating in any respect to the quantity of irrigation water
or the quality of the irrigation water or the ingestion of, or contact with, the irrigation water. Tb
the ex.tent permitted by law each Owner occupant and/or other person or entity accepts the risk
of using the irrigation water and waives and releases any and all claims relating hereto.
f).
Maintenance of Underground Pipe and Water Line . Each Owner shall be solely
responsible for (a) the inslallation and maintenance any underground pipe or water lines located
on such Owner's Building Lot that service such Owner' Building Lot and (b) the maintenance
of any underground pipe or water lines located on such Owner's Building Lot that service other
Owners within tbe Prop rty. In the event the Water Company undertakes any such installation
and maintenance, the respective Owner hereby agrees to promptly reimburse the Water
Company for such e penses within thirty (30) days of receipt of an invoice therefore. Jn the
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event such expense is not timely paid, the Assoc.iation hereby agrees to pay such amouot on
behalf of the Owner and levy a Limited Assessment against the Owner in accordance wi1h the
tenns of the Dechuation.
g).
Liens. The Water Company shall keep the Property free from any liens arising
out of work performed, materials furnished or obligations incurred by or on behalf of the Water
Company or its employees or agents except to the extent such liens arise out of the failure of the
Owner or the Association to reimburse the Water Company for the expense of any such work,
materials or obligations.
h).
Water Company's Personal Property. Following termination of this Agreement or
assignment of its rights and responsibilities hereunder in accordance with Section 4(b) the Water
Company may remove its per anal property (including without limitation any pumps or panels
owned by the Water Company), provided that Water Company shall repair any damage to the
Property cau ed by such removal thereof. For the avoidance of doubt, the Water Company hall
be en tilled to retain its ownership of Lot 12, free and clear of encumbrances fol lowing any such
termination of this Agreement.
i).

Watering Schedule. The Owners agree o abide by the walering schedule set by

the Water Company in its sole and absolute discr lion.
4.

Sublease and As ignment.

a).
ublea e. Each fisca l year the Water Company may, without the necessity of
obtaining any furl.her con ent, sublease all or any portion of the Water Shares that were not used
or requested by Owner during the preceding fiscal year.
b).
Assignment. The Water Company may without the necessity of obtaining any
further consent, a sign all of its right and responsibilities hereunder by recording a notice of
assignment in the records of Twin Falls County. Upon any such recording indicating that such
assignmen is to the As ociation, the Association hereby agrees (i) to immediately pay the Water
Company the earned portion of the Management fee attributable to the period prior to such
recording (including without limitation reimburs,~mcnt for any coses and use of assecs under
Section 3(b)(il)), and (ii) 10 assume a.II of the Water Company's rights and responsibilities

hereunder.
S.
Water Shares to Remain Appurtenant For the avoidance of doubt, notwithstanding
anything to the contrary contained herein or otherwise, one share of Twin Falls Canal Company
water per acre shall at all times be appurtenant to each Building Lot and shall remain owned by
the Owner thereof.

6.
Insurance. The Association shall obtain provide and keep in full force during the term of
this Agreement comprehensive general liability and property damage insurance policies with
respect to the Property and the irrigation system witb minimum Hmits of $500 000 per
occurrence for property or personal injury, including death. The Lessor and the Water Company
shall be included on such policies as additional named insureds. The Association shaJI furnish to
the Lessor and the Water Company certificates evidencing su h insurance, which certificates
OIBS-001 / Water Lease and lrrigatlon Management Agreement
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shall provide for at least thirty (30) days prior written notice to Lessor and the Water Company
of any cancellation or modification thereof.
7.
Indemnification. To the extent permitted by law, the Association shall indemnify,
defend, protect, and hold harmless the Water Company, the Lessor and its or their employees.
agents, officers, members. sllaTeholders or directors (collectively, the "Indemnified Parties")
from and against any and all claims, actions, damages or other losses (including without
limitation reasonable attorney's fees) arising in connection with this Agreement or the
Declaration other than as a direct result of the gross egJigencc of willful misconduct of such
Indemnified Party. The provisions of this Section 7 in favor of the Indemnified Parties shall
survive any termination hereof or subsequent assignment of this Agreement in accordance with
the provisions of Section 3(b).
Remedies. Upon the occUtTence of an event of defa\Jlt by the any party hereto, the other
parties may exercise any rights or remedies provided by law or equity;provided, however, that
oo party shall be conside~ed in default under this Agreement until (i) it has re~eived written
notice specifying the claimed default and (ii) it has failed for thirty (30) days to CtJre such
claimed default, or if the ature of the obligations are such that more than thirty (30) days are
required for performance then such party shall not be in default if it commences performance
within such thirty-day period and thereafter diligently prosecutes the same to completion.

8.

9.
Access. The Water Company and its agents shall have access to the Property for
purposes of necessary installation, maintenance, management and operation of the irrigation
system; provided, however, lhat such access shall not unreasonably interfere with any Owner's
use of his. her or its Building Lot
10.
Waiver. Waiver of a breach of any provision of this Agreement by any party in any
particuJar instance shall not be deemed a waiver of any other breach of this Agreement.
1J.
Estoppel Certificate. At any time and from time to time, within thirty (30) days after
\.Witten notice, the other parties hereto shall execute) acknowledge and deliver a statement
certifying as to the status of the Agreement.

12.

Quite Enjoyment. So long as the Water Company is not in default, the Association and

the Lessor warrant and coven.ant that. during the term of this Agreement and subject to the

provisions hereof, the Water Company shall have the right, possession and quiet eojoyment of
the Water Shares without interference by the Association or the Lessor.
13.
Surrender of Property. Upon termination of this Agreement, the Water Company shall
promptly surrender and deliver the Water Shares to owners thereof.

14.
Notices. All notices, demands or communications required or permitted hereunder shall
be in writing. Any notice demand or other communication given under this Agreement shall be
deemed to be given if given in writing addressed as rrovided below (or at such other address as
the addressee shall have specified by notice actually received by the addressor) and If either (a)
actually delivered in fully legible fonn, to such address or (b) in the case of a letter. five days
shall have elapsed after the same shall have been deposited in the United States mails, with firstOIES-001 / Water Lease and Irrigation Management Agreement
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class postage prepaid and registered or certified.
lftothe Water Company:
Triple Crown Water Company, LLC
c/o Idaho Trus Deeds, L.L.C.
2 J91 Poleline Road East
Twin Falls, ID 8330 l

If to the Association:
Triple rown Development Homeowners Association, Inc.
c/o Idaho Trust Deeds L.L.C.
2 J91 Poleline Road East

Twin Falls, ID 83301

If to the Lessor:
Idaho Trust Deeds, L.L.C.
219 l Poletine Road East
Twin Palls, ID 83301
15.

General Provi ions.

a).
Amendment. This Agreement may be amended upon the written consent of the
Water Company and the Association.
b).
Governing Law. This Agreement shall be governed by, and construed in
accordance with, the laws of the State ofldaho (other than its conHict oflaws rules).
c).
Attorney's Fees. In the event the Water Company retains an attorney for the
purpose of collecting any amounts due hereunder1 the party responsible for such amount shaJI
pay to the Water Company reasonable attorney's fee and expenses, whether or not IJtigation i
actually instituted. In the event any party institutes a lawsuit to enforce any ri.ghts pursuant to
this Agreement, the successful party shall be entitled to in addition to those costs and
disbursements provided by statute, reasonable attorney fees and expenses, including reasonable
attomey fees and expenses incurred in any appeal thereof.

d).
Binding Effect. This Agreement shall inure t0 the benefit of and be binding upon
the parties hereto and their respective heirs representatives successors and/or assigns.
c).

~ - Time is of the essence in this Agreement.

[The remainder of this page has been left intentionally blank.]
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IN WITNESS WHEREOF, the parties have executed this Agreement the day and year
first set forth above.
WATER COMPANY

TRIPLe CROWN WATER COMPANY, LLC

By: Idaho Trust Deeds, L.L.C.
Its: Member

By:&;/4,JB.JJ~

Name: Richard B. Giesler
Its: Member

LESS.OR

IDAKO Tuusr DEEDS, LL.C.

By:~IJ.r/~
Name: Richard B. Giesler
Its: Member

ASSOCIATION

TRlPLB CROWN DEVELOPMENT HOMEOWNBRS
ASSOCIATION, INC.

By:&/4u!IJ.~

Name: Richard B. Giesler
Its: President
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STATE OF IDAHO

)
)ss.

County of Twin Falls

)

On this ~day o f ~ l X ( , 2007, before me, the undersigned, a Notary Publ!c in
and for said State, personally appeared RJCHARD B. GIESLER, known or identified to me-to be
a member of IDAHO TRUST DEEDS, L.L.C. which is the sole member of TRIPLE CROWN
WATER COMPANY, LLC, and acknowledged to me on this day under oath that being
informed of the contents of this agre meat, he executed the same on behalf of such entity as his
free and voluntary act and deed.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year in this c.Qti~pale
'., first above written.
...... sA. E. , ... •,•

,..

...... ~'-)~ .........':-::1J'.r, ··-

····% \

l ~--···

: f NOTAAYPUBL/C l :
~ \
/ :
~.. ~>
,./ ,.,:
··-~~·oF·i
~~..-··
,, o,.,

~e~

.. ...

STATE OF lDAHO

Notary Public for Idaho
Residing at:(}IMA-"- ~ , IC
My ommiss1on Expires: 1~!12, ...tolJ

)
)ss.
)

County of Twin Falls

On this ~dny ofs.Sept-erntx-r:, 2007 before me, the und rsigned, a Notary Public in
and for said State, personally appeared RI CHARO B. GIESLER, known or identified to me to be
a member ofIDAHO TRUST DEEDS L.L.C., and acknowledged to me on this day under oath
that, being informed of the contents of this agreement, he executed the same on behalf of such
entity as his free and voluntary act and deed.
IN WITNESS WHEREOF, 1 have hereunto set my hand and affixed my official seal the
day end year in this certificate first above written.
,,

, , •• , •••• t

E

••

•' ,s$P..
......
··•" ...· L4s
... .r,.,..',... ~ C. ~
'
... ~"-···
···['(i'.:; ....
(j,
: ~.-·
\f ~ Notary Public for Idaho
: i NOTARYPUBllC \ : Residing at:~4U{o, JI)

.·.

:,

\~

··....

,!

~

......

•.. My Commission E~ires: 1-la-u>tJ
:

·-..~~ioF·,~~..~~
······••"·
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STATE OF IDAHO

)
)ss.

County of Twin Falls

)

On this J'-t~ day ofc3epw~. 2007, before me, the undersigned, a Notary Public in
and for said tate, personally appeared RlCHARD B. GIESLER, known or identified to me to be
the President of TRIPLE CROWN DEVELOPMENT HOMEOWNERS AS OCIATIO , TNC.,
and acknowledged to me on this day under oath that, being informed of the contents of this

agreement., he executed the same on behalf of such entity as his free and voluntary act and deed.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal th.e
day and year in this certificate first above written.
,., I I II

t

I 1, I

•• cfaF>,. E /
•..••,.»,
-~ ... ..........~s.r.'•.
•,. v... - ~~~~
A

-

~-!•'

••

~-~.

f /

\-P ·:.Notary Public:J'or Jdaho
: l NOTAAYPusuc; :Residing at:cf'U:!1 ~ , 10
\

. \ ·~
,

;My Commission Expires: 1,1e,,-u,U

/
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Exhibit A
EMERALD HEIGHTS LEGAL DESCRIPTION

[to be attached]
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Exhibit A

Emerald Heights

A PORTION OF THE NE1/4 SE /4, SECTION 22, TOWNSHIP 10
SOUTH, RANGE 16 EAST, BOISE MERIDIAN, TWIN FALLS COUNTY, IDAHO
MORE PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCING AT THE CORNER COMMON TO SECTION 22. 23, 26 ANO
27, WHICH BEARS SOUTH 00-20•27• WEST A DISTANCE or 2652.38 FEET
FROM THE 1/4 CORNER COMMON TO SECTION 22 ANO 23: THENCE NORTH
00·20'27" EAST A DISTANCE
326.19 FEET 10 THE SOUTH BOUNOARY

or

or

THE NE1 /4 SE1/4; THENCE NORTH 89'"'50'59 " WEST A DISTANCE OF"
667.63 FEET ALONG THE SOUTH BOUNDARY Of THE NE1/4 SE1/4, OF SAID

SECTION 22 TO THE REAL POINT Of BEGINNING;
THENCE CONTINUING ALONG THE SOUTH BOUNDARY OF THE NE 1/ ~
SE 1/ 4, SECTION 22, NORTH 89'50'59" W[ST A DISTANCE
647.95 r[CT;
THENCE NORTH oo· 16'02" EAST A DISTANCE OF 588.00 F'EET ALONG
THE WEST BOUNDARY Of THE NE1/4 SE1/4, or SAID SECllON 22:
THENCE SOUTH 89"50'59" EAST A DISTANCE OF 647.95 FEET
PARALLEL WITH THE SOUTH BOUNDARY Of THE NE1/4 SE1/4, OF SAID

or

SECTION 22;

THENCE SOUTH 00' 16'02" WEST A DISTANCE Of 588.00 fEET TO A
POINT ON lHE SOUTH BOUNDARY OF THE NEl/4 SEl/+, SECTION 22 TO
AND THE REAL POINT OF BEGINNING. CONTAINING 8. 75 ACRES MORE OR
LESS.
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Exhibit B
BELMONT STAKES LEGAL DBSCRIPTION

[to be attached]
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Exhibit B

Belmont Stakes

A PORTION OF THE E1/2, SECTION 22, TOWNSHIP 10 SOUlH, RANGE
16 EAST, BOISE MERIDIAN, TWIN FALLS COUNTY, IDAHO MORE
PARTICULARLY DESCRIBED AS FOLLOWS:
COMMENCING AT THE CORNER COMMON TO SECTION 22, 23, 26 AND
27, WHICH BEARS SOUTH 00'20'27" WEST A DISTANCE OF 2652.38 FEET
FROM THE 1/4 CORNER COMMON TO SECTION 22 AND 23; THENCE NORTH
00'20'27" EAST A DISTANCE OF 1326.1 9 FEET TO THE SOUTH BOUNDARY
Of THE NE1/4 SE1/4; THENCE NORTH 89'50'59" WEST A DISTANCE OF
40.00 FEET ALONG THE SOUTH 80UNDARY OF THE NEl/4 SE1/4, OF SAID
SECTION 22 TO THE REAL POINT OF' BEGINNING;
THENCE NORTH 89'50'59" WEST A DISTANCE Of 257.26 FEET ALONG
THE SOUTH BOUNDARY OF THE NE1/4 SE1/4, OF SAID SECTION 22;
THENCE NORTH 00'20'27 1' EAST A DISTANCE OF 256.24 FEET
PARALLEL WITH THE EAST BOUNDARY Of THE NEl/4 SE1/4, OF SAID
SECTION 22:
THENCE NORTH 89°50'59 .. WEST A DISTANCE OF 170.00 FEET
PARALLEL WITH THE SOUTH BOUNDARY Of THE NE1/4 SE1/4, or SAID

SECTION 22;
THENCE SOUTH 00·20'27" WEST A DISTANCE Of 256.24 FEET
PARALLEL WITH THE £AST BOUNDARY TO A POINT ON SOUTH BOUNDARY OF
THE NE1/4 SE1/4, OF SAID SECTION 22;
THENCE NORTH ag·so•sg" WEST A DISTANCE OF 200.37 FEET ALONG
THE SOUTH BOUNDARY OF THE NE1 /4 SEl/4, OF SAID SECTION 22;
THENCE NORTH 00·1s·o2" EAST A DISTANCE OF' 588.00 f"EET ALONG
THE EAST BOUNDARY OF EMERALD HEIGHTS SUBDIVISION;
THENCE NORTH 89'50'59" WEST A DISTANCE OF 647.95 FEET ALONG
THE NORTH BOUNDARY OF EMERALD HEIGHTS SUBDMSION;
THENCE NORTH 00' 16'02'' EAST A DISTANCE OF 806.00 FEET ALONG
THE £AST BOUNDARY OF THE NE1/4 SE1/4, OF SAID SECTION 22;
THENCE SOUTH 89°50'59" EAST A DISTANCE OF 945.67 FEET;
THENCE SOUTH 02'32'38" EAST A DISTANCE OF" 77.32 FEET;
THENCE SOUTH 89'45'33" EAST A DISTANCE OF 327 ,80 FEET TO THE
WEST RIGHT
WAY LINE OF 2500 EAST ROAD;
THENCE SOUTH 00'20'27" WEST A DISTANCE OF 1316.25 ALONG THE
WEST RIGHT OF WAY LINE OF 2500 EAST ROAD TO THE REAL POINT OF'
BEGINNING. CONTAINING 30.52 ACRES MORE OR LESS .
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Recorded fer:

IDAIIO TRUST DEEDS, LLC

J:51:53 PM

0S-08-2014

2014-007453
Supplemental Irrigation Maintenance Agreement

. o, PaRes:f2
Fet: S 43.00
KRISTINA GLASCOCK

County Clerk

Supplemental lrr.1gation
· Mamtenance
·
Agreement (th e "'Agreement'')'ts maae
Dl',Pu1y: DWRlGHT
effective as of this 8 day of May, 2014 by and among Triple Crown Water Company, LLC, an
Idaho limited liability company (the "Water Company"), Triple Crown Development
Homeowners Association, Inc., an Idaho non-profit corporation {the "Association'') and Idaho
Trust Deeds, L.L.C., an Idaho limited liability company (the "Lessor").
Tl..:~
, 1w.

WHEREAS, the Lessor exectLted the Declaration of Covenants, Conditions and
Restrictions for Triple Crown Development dated September 14, 2007 and recorded such
document as Instrument No. 2007-022981 on September 14, 2007 in the Office of the County
Recorder, Twin Falls, Idaho (the "Original Declaration");
WHEREAS, the Original Declaration applied to (a) the property legally described in
Exhibit A attached hereto and made a part hereof, which property consists of approximately ·8. 75
acres, more or less, approved by Twin Falls Cow1ty, as described further in the files of Twin
Falls County for the development of single-family residences, as the same may be amended or
supplemented from time to time (collectively, "Emerald Heights"), (b) the property legally
described in Exhibit B attached hereto and made a part hereof, which property consists of
approximately 30.52 acres, more or less, approved by Twin Falls County, as described further in
the files of Twin Fall County for the development of single-family residences, as the same may
be amended or supplemented from time to time (collectively, <•Belmont Stakes") excluding Lot
12 of such Belmont Stakes to which the Original Declaration did not apply unles and until such
Lot 12 was annexed in accordance with the provisions of Article 5 thereof and (c) any property
annexed in accordance with the provisions of Article 5 thereof;
WHEREAS, in accordance with Article 5 of the Original Declaration, the Lessor annexed
the property legally described in Exhibit C attached hereto and made a part hereof which

property consists of approitimately 19.88 acres, more or less, approved by Twin Falls County, as
described further in the files of Twin Falls County for the development of single,.family
residences, as the same may be amended or supplemented from time to time (collectively, the
''Triple Crown Subdivision Number l "), and placed such Triple Crown Subdivision Number 1
under and within the purview of the Original Declaration, and aU of its covenants, restrictions
and conditions, pursuant to the execution and recording of the Supplemental Declaration of
Covenants, Conditions and Restrictions for Triple Cc(!_wn Development dated Me.y 81 2014 and
recorded as instrument
j 2
on ~ '2014 in the Office of the
County Recorder, Twin Falls, ldah the "Sup~eclaration'1)·
~() 1'/ .. 001'/ 5',;J., ~
WHEREAS, the parties desire to supplement the Irrigation Maintenance Agreement
dated September 14, 2007 and recorded as Instrument No. 2007-022982 on September 14, 2007
in the Office oftfle County recorder, Twin Falls, Idaho (the "Original Irrigation Maintenance
Agreement") to give effect to such annexation; and

Nor-eo

7l

r

OW THEREFOR.a for d11e and valid consideration, the receipt of which is hereby
acknowledged, the undersigned hereby covenant and agree as foJlows:
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I.
Definitions. Unless otherwise noted herein, capitalized tenns used in this Agreement
shall have the meanings set forth in the Original Irrigation Maintenance Agreement.
2.
Annexation. The parties hereby acknowledge and agree that the Triple Crown
Subdivision Number 1 has been annexed pursuant to the Supplemental Declaration, and is
acoordingty under and within the purview of the Original Declaration and the Original Irrigation
Maintenance Agreement, and all of its covenants, restrictions and conditions. Accordingly, (a)
''Property" as defined in tbe OriginaJ Irrigation Maintenance Agreement shall include the Triple
Crown Subdivision Number I, (b) ~•water Shares' as defined in the Original Inigation
Maintenance Agreement shall include all shares of Twin Falls Canal Company water appurtenant
to the Triple Crown Subdivision Number 1, which the parties acknowledge and agree consist of
approximately 15 shares of Twin Falls Canal Company water as of the date hereof, (c) «Building
Lots" as defined in the Original Declaration and used in the Original Irrigation Maintenance
Agreement shall include building lots in the Triple Crown Subdivision Number 1, and (d)
"Owners'' as defined in the Original Declaration and used in the Original lnigation Maintenance
Agreement shall include owners of a fee simple interest and buyers under executory contracts of
sale of building lots in the Triple Crown Subdivision Number 1 for all purposes of the Original
Irrigation Maintenance Agreement.

lo furtherance of the foregoing, Lessor hereby agrees to lease to the Water Company and
1he Water Company hereby agrees to lease from the Les or, the Water Shares appurtenant to the
Triple Crown Subdivision Number 1, which the parties acknowledge and agree consist of
approximately 15 shares of Twin Falls Canal Company water as of the date hereof. Such lease
shall be subject to the covenants, restrictions and conditions set forth in tbe Original Irrigation
Maintenance Agreement (as supplemented hereby).

3.

Confirmation. The undersigned hereby acknowledges and agrees that except as
supplemented by this Agreement, the Original Irrigation Maintenance Agreement and all
documents and instruments entered into in connection therewith are hereby ratified and
confirmed as being in full force and effect.

[The remainder of this page has been left intentionally blank.]
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IN WITNESS WHEREOF, the undersigned have duly exec~ted this Agreement

effective as of the date first above wl'itten.
WATER COMPANY

TRIPLE CROWN WATER COMPANY, LLC

By: Idaho Trust Deeds, L.L.C.
[ts: Member
By:

~/3. ;J~

Name: Richard B. Giesler
lts: Member

LESSOR

IDAHO TRUST DEEDS,

L.L.C.

By:&&d/J~d~

Name: Richard B. Giesler

Its: Member

ASSOCIATION

TRIPLE CROWN DEVELOPMENT HOMEOWNERS
ASSOCIATION, INC.

.

By:

~/J,;J~

Name: Richard B. Giesler
Its: President

SUPPLEMENTAL JR.RIGATION MAINTENANCE AGREEMENT -

111

ST ATE OF IDAHO

)
)ss.
)

County of Twin Falls

On this~ day of ~

, 2014, before me the undersigned, a Notary Public in

and for said Statei personally app ~ d RICHARD B. GIESLER, known or identified to me to be

a member of IDAHO TRUST DEEDS, L.L.C., which is the sole member of TRIPLE CROV/N
WATER COMPANY, LLC, and acknowledged to me on this day tinder oath that, being
informed oftbe contents oftbis agreemenl he executed the same on behalf of such entity as his
free and voluntary act and deed.
IN WJTNESS WHEREOF. J have hereunto set my hand and affixed my official seal the
day and year in this ,~\:rtWC,ffte first above written.
'
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)
)ss.

County of Twin Falls

)

,..---:-:7

Notary Public for ldaho _;;;:-Residing at: T ~- F,, 111 • ..X.-l> -.
My Com.mission Expires: / '2--/ ~/1¥

't-'fl/

-f-

I, I " I l I I

STATE OF IDAHO

z.

Mi, ,

On this~ day of
2014, before me the undersigned, a Notary Public in
and for said State, personally app med RICHARD B. GIESLER, known or identified to me to be
a member of IDAHO TRUST DEEDS, L.L.C., and acknowledged to me on tliis day under oath
that, being informed of the contents of this agreement. he executed the same on behalf of such
entity as his free and voluntary act and deed.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year in this cert.ificate first above written.

Notary Public for Idaho-:--;=
..-.
Residingat: , ~ - ,=.,,t., • .:.--:2::>
My Commission Expires:
I Z..-1 Y

•'Y>o/

IIY
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STATE OF IDAHO

)
ss.

County of Twin Falls

)

On this_..!__ day of ~
, 2014, before me, the undersigned; a Notary Public in
and for said State. personally ap ~ed RICHARD B. GIESLER, known or identified to me to be
the President of TRIPLE CROWN DEVELOPMENT HOMEOWNERS ASSOCIA TJON, lNC .•
and acknowledged to me on this day under oath that, being informed of the contents of this
agreement, he executed the same on behalf of sLJch entity as his free and voluntary act and deed.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year in this certificate first above written.

otary Public for Idaho,_;?
Residing at: T ~-- /!- ti,. , ,;;:::_ b
"t 1' I
My Commission Expires: , ;z... /,1/y

w
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Exh.ibit A
EMERALD HE10HTS LBOAL D£SCRIPTION

[to be attached].
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BxhibltA

Entenld Heieht&

A POm'ION OF' THE NE1/4 S£1/4, SECTION 22, TOV/NSHIP 10
SOUTH, RANGE 16 EAST, BOISE MEFUOlAN, lWIN FAUS COUNlY, ID.6.HO
MORE PARllCULARLY OESCRl6CD AS FOLLOWS:

COMMENCING AT THE CORNER COMMON TO SECTION 22, 23, 26 ANO
27, WHICH B™S SOUTH 00'2.0'27" WEST A DISTANCE OF' 2652.38 FtET

•

F'ROM TI-IE 1/ CORNER COMMON TO S.E:CllON 22 ANO 2J; THENCE NORTH
00'20'27" EAST A OIST.ANC[
t J2G.l9 FEET TO THE SOUTH 80\JNOARY
Of THE NE1/4 SE1/4; THENCE NORTH 89'50'59~ WEST A DISTANCE OF
667.$3 F'EET ALONG THE soun, BOUNDAR"f or THE Ntl/4 S£1/ or SAID
SECTION 22 TO TME REAL POINT Of BEGINNING;
ll-lENCE. CONTINUfNG Al.ONO THE SOUlH 80UNl)AR'f W THE NE1 /4

or

•.

stt/4, SECTION 22, NORlH 89'50'59" W~ A OISTN-IC£ OF 647.95 FEET:
lHENCE NORTH 00'1&'02" £.I.ST A OtSTANCE OF !>88.00 FEET ALONG

THE WEST BOUNDARY OF' THE HEl/4 SEl/4, OF' SAID SECTION 22;
THEN~ SOUTH 8P-50'59" EAST A OISTANC£ OF 64-7.95 FEET
PARALLEL WflH THE SOUTK BOUNDARY OF THE NE1/4 SEl/4 , OF SAID
SECTION 22;
THENCE SOUTH

oo· 16'02" WEST A DISTANCE or 588.00 FtET TO A
POIMT ON T)I[ SOUTH BOUNDARY
THE NE:1/4 SE1/4. SECTION 22 TO
~O THE REAL POINT OF BEOlNNING. CONTAINING !1.75 ACRES I.IORE OR

or

LES:..

115

Exhibit B
BELMONT STAKES LEGAL DESCRIPTION

{to be attached].
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Ex.h\blt B

Belmont SIJkes

A PORTION or THE fl/2, SECTION 22. TOWNSfilP 10 SOUTH, RAt,JG£
Hi EAST, SOISt MERIDIAN, TWIN FALLS COUNTY. IDAHO MOM:
PAR'IICUI.AALY DESCRIBEO AS FOLLOWS:

COMMENCING AT THE CORNER COMMON TO SECTION 22, 2.J, 26 ANO
27, WHICH BEAAS SOUTH 00"20'21" WEST A DISTANCE OF' 2M2.38 FEE:T

FROM lHE 1/4 CORNER COMMON TO SECTION 22 AND 23; TMENCE NORTH
00-20'21" £AST A DISTANCE Of' 1326.19 f£ET TO THE SOUTH BOUNDARY
a' THt. NE1/4 SEl/4: THENCE NORTH 89'50'~.a • WEST A DISlANCE Of"
40.00 FEET ALOWC THE SOUTH BOUNDARY Of THE NE"l /4 SEl/4, OF ~

SECTION 22. to THE REAL P0INr CW SECINNWC;
THENCE NORTH 89"50'59" WEST A DISfANCt or 257.26 FEET Al.ONO
lHt SOI.mt BOUNDNW OF THE N£1/4 SE1/•, OF SAID SECTION 21;
THENC? NORTH 00'20"27" [AST A. DISTANCE or 256.24 Fc:ET
PAAAU.£1. WITH THE EAST BOUNDARY OF' 1HE NEl/-1 SE1/ OF' SAIO
SECTION 22;
THtNCE NORlH S9'50'59" WE'ST A DISTANCE or 170,00 FUT
PARALLEL WITH lHE SOUTH BOUNDARY OF' THE NE1/4 SEl/4, or SAID
SECTION 22;
THEHC[ S0VTH 00-20'27" WEST A OtSTANCE OF' 256.24 f'te:T
PARAUEl W11H THE EAST BOUNDARY TO A POINT ON SOUTH BOUNIMRY OF
THE HE1/,t SE1/'4-, OF S.._.D SECTION 2:2:
THEHCE NOR'hi 99°50'59" WEST A DISTANCE Of' 200..37 F£ET AL0NC
TttE SOUTH 80UNOARV 01" THE N£1/4 SE1/4, Of SAID SECTION 12;
TMENC[ NORTH 00'16'07. ~ A DISTANCE OF ~as.oo f'EET ALONG
TiiE EAST SOUNDARV Of EMEIW.D HtlOM1S SUSOMSIOH;
TiiENe[ NORTH 69"50'69~ WEST A DISTANCE OF 847,9~ J'EET Al.ONG
1l1[ NORTH BOUNDARY OF [M£RAL.O HEIGHTS SUBOMSION:
lliENCE NORTH 00"16'02" EAST A OISTANCt OF SOG,00 FEET Al.ONO
TliE EAST BOUNCAAV OF TH£ MEi/4 S[l/4, or SAID SECTION 22:
lHEWCE SOU™ 89'50"59• 'EAST A OlsTANCE Of 945.67 F"fl!T;
THENCE SOVTH 02'32'38" EAST A DISTANCE OF' 77.32 FEET:
lHtNCE SOUTH l!!if74!S'33. EAST A DISTANCE or 327.110 FEET TO lHt
WEST RIGHT or WAY LINE
2500 £AST R'o,t.O:
THENCt SOUTH 00"20'lr '#£ST A DISTANCE
1316.ZS ALONG ll-tE
W£ST RIGHT OF WAY LINE Of' 2500 EAST ROAD TO THE REAL POINT OF'
BE~INO, CONTJJNtNG J0.52 ACRts lilORE OR LESS.

•,

o,

or
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Exhib it C
N
TRIPLE CROWN SUBDIVISION NUMBER I LEGAL DESCRIPTIO

[to be attached).

T
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Land Description

For
Amended Triple Crown Subdivision Number 1

A parcel of land localed in a portion of the No1ih half of the Southeast quarter and the South half
of the Northeast quarter, and Lot 24, "Belmont Stakes Subdivision', Section 22, Township I0
South, Range l 6 East, Boise Meridian, Twin Falls County, Idaho; said property being more
specifically described as follows:
Commencing at the Southeast comer of said Section 22. Thence, North 00°20' 27" East. 265238
feet to the East quarter corner of said Section 22, being the REAL POINT OP BEGINNING.

Thence, North 89°45 1 33" West, 40.00 feet along the North boundary of the Northeast quarter of
the Southeast quarter.
Thence, South 00°20127'' West, 10.00 feet, along the West right of way of 2500 East Road.
Thence, North 89°45'33" West, 327.80 feet, aJong the North boundary of ..Belmont Stakes
Subdivision".

Thence, North 02°32'38" West, 77.32 feet, along the boundary of''Belmont Stakes Subdivision".
Thence, North 89°S0'59" West, 594.73 feet along the North boundary of "Belmont Stakes
Subdivision".
Thence, South 00° 16'02" West, 294.96 feet, along the East boundary of Lot 24, "Belmont Stakes
Subdivision" to a point on the right of way of Triple Crown Road.

Thence, North 89°56 36" We t., 50.00 feet, along said right of way.
1

Thence, along a curve right along said right of way.
6. 89°52'59"
R-2O.O0'
A-31.38'
C-28.26'
LCB - South 45° 12'31" West
Thence, South 00"2 '39" West, 50.00 feet, along said right of way to a point on the South
boundary of Lot 24, 'Belmont Stakes Subdivision".
Thence, North 89"50'59" West, 280.91 feet, along the South boundary of Lot 24, "Belmont
Stakes Subdivision'' to the Southwest comer thereof.
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Thence, North 000)6'02" East, 365.00 feet, along the West boundary of"Belmont Stakes
Subdivision" to the Northwest corner thereof.

Thence, North 20° 13'5011 East, 406.12 feet.
Thence, South 89°43'58" East, 162.29 feet.
Thence, North 80°00'49" East, 50.81 feet.
Tnence, North 00° 16'02" East, 217 .09 feel
Thence, North 87°46'11 ~ East, 968.24 feet, to a point on the East boundary of Section 22.
Thence, South 00°20'4711 West, 715.J 7 feet, along the East boundary of Section 22 to the REAL
POINT OF BEGINNING.
The above described parcel contains approximately 19.88 acres.

2
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DECLARATION OF
COVENANTS, CONDITIONS AND RESTRICTIONS
FOR
TRIPLE CROWN DEVELOPMENT

THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS FOR
TRIPLE CROWN DEVELOPMENT is made etfcdive as of the 14111 day of September, 2007, by
IDAHO TRUST DEEDS, L.L.C.

Exhibit 2(c)
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ARTICLE 1. RECITALS
J.J Property Covered. The property poteniia!Jy subject to this Declaration of Covenants,
Conditions and Restrictions for Triple Crown Development is (a) the property legally described in Exhibit
A attached hereto and made a. part hereof, which property consists of approximately 8. 75 acres, more or
less approved by Twin Falls County, as described further in the files of Twin Fells County for the
development ofsingle-famiJy residences, as the same may be a.mended or supplemented from time to time
(collectively "Emerald Heights'), {b) the property legally described in Exhibit B attached hereto and
made a part hereof, which property consists of approximately 30.52 acres more or less, approved by
Twin Falls County, as described further in the files of Twin Falls County for the development ofsinglefamily residences, as the same may be amended or supplemented from time to time (collectively
"Belmont Stakes' ), excluding Lot 12 of such Belmont Stakes to which this Declaration shall not apply
unless and until such Lot 12 is annexed in aocordanee with the provisions of Article 5 hereof and (c) any
property annexed in accordance with the provisions of Article 5 hereof. Each Owner, by accepting a deed
lo any portion of the Property acknowledges and agrees that Grantor is under no obligation to subject any
olhor portion of the Property to this Declaration.
1.2 Residential Development. Emerald Heights and Belmont Stakes are planned as residential
developments that Grantor currently intends to develop in accordance with existing development
approvals obtained by Grantor from Twin Falls County, and/or other development ptan(s) for which
Grantor may from time to time obtain approval from Twin Falls County and/or other applicable
governmental entities (the .,Development Plen"). Any developme11t plans or schemes for the Property in
existence prior to or following the effective date of this Declaration are subject to change at any time by
Grantor, and Impose no obligation on Grantor as to how the Property is to be developed or improved.
1.3 Purp-0se of Declaration. The purpose ofthi Declaration is to set forth the basic restrktion.s,
covenants, limitations. easements, conditions and equitable servitudes (collectively, 1he "Restrictions")
that may apply to the entire development and use of any and all portions of the Properly. The Restrictions
are designed to protect, enhance and preserve the value, amenities, desi111bility, and attractiveness of the
Property; and to ensure a well-integrated development

ARTICLE 2. DECLARATION
Orantor hereby declares that the Property subjected to this Declaration, and each lot, parcel or
portion thereof, is and/or shall be held, sold, conveyed, encumbered, hypothecated, leased, used, occupied
and improved subject to the following tenns and Restrictions, all of which are declared and agreed to be
in furtberance of a general plan for the proteotion, maintenance., subdivision, improvement and sale of the
Property, and to enhance the value, desirabjllty and attractiveness of the Property, The terms and
Restrictions set forth herein shall run with the land constituting the Prop tty, and with each estate therein.
and shall be binding upon any Person having or acquiring any right, title or interest in the Property or any
lot, parcel or portion therwf; shall inure to the benefit of every 104 parcel or p rtion of the Property and
any interest th rein; and shall inure to the benefit of and be bindlng upoo Onmtor, Orantor'6 su'°essors in
interest and each grantee or Owner and such grantee's or Owner's respective successor.i in interest, and
may be enforced by any proceeding at law or in equity by tho Association, the Orantor, OrMtor 1 s
successors, any grantee or grantee• s successors, or by any Owner or Owner s successors. Failure to
enforce any covenant, condition or restriction herein contained shall in no event be deemed a waiver of
lhe right to do so thereafter. In the evet1t of any conmct betw~n this Declaracioo and any ocher of the
Project Documents, Olis Declaration shall control.
Notwithstanding the foregoing, until one hundred percent (100¾) of all the Building Lots in the
Property are transferred by Orantor, no provision of this Declaration shall be construod as to prevent or
DECLARA1'l0N OF COVENANTS, CONDITIONS AND RESTRICTIONS
FOR TIUPLE CROWN DJ::VELOl'MENT-1

122

limit Grantor's right to .complete development of the Property, llor Grantor's right to use and to maintain
model homes, construe-lion, sales or leasing offices or slmHar facilities on any portion of the Property, nor
Grantor's right to post siJns incideataJ to construction, sales and/or leasing. Grantor and authorized
builders shalt have easements for access to and use of snch locations and facilities.
ARTICLE 3, DEFINITIONS
3.1
.. t\nneution" shall mean and refer to the act of the Declarant to place additional
residential subdivisions of any portion of the Property described on or contiguous to the Property
described on Exhibit A or Exhibit B hereto under and within the purview of this Declaration.. in the
manner herein provided for in Article S.
3.2

"Articles" shall mean the Articles of Incorporation of the Association.

3.3
''Aswssments" shall mean those payments required of Owners who arc: Members,
including Regular Assessmenl , Special Assessments and Limited Assessments. The Association shall
have the right to require Assessments from Members.
3.4
•• Association" shall mean any Idaho nonprofit corporation, or its successors, organized
and established by Grantor to exercise the powers and to cany out the duties set forth in this Declaratiorl
or any Supplemental Declaration, Grantor shall have the power, in Grantor's discretion, ton~ the
Association tl1e "Triple Crown Devc:lopment Homeowners Association, Inc.," or any similar name which
fairly reflects its purpose.

3.S
"Assocladon Rules" shall mean those rules and regulations lhat may be promulgated by
the Association governing conduct upon and use of the Property under the jurisdiction or control of that
Association, the imposition of fines and forfeitures for violation of Association Rules and regulations. and
procedural matters for use in the conduct of business of the Assooiation.
3.6

"Belmont likes" shall have the meaning set forth in Section l . I hereof.

3. 7
"BDa rd" shall mean the duly qualified Board of Directors. or other governing board or
individulll, ifapplicable, of the Association.
3.8
"Building Lot" shall mean a lot within the Property as specified or shown on any Plat
and/or by Supplemental Declaration upon which Improvements and single-family r-esidential units may be
constructed.
3.9

"By-law " shall mean the By-laws of the Association.

3.10

"Class A Member" shall have the meaning set forth In Section 7.3.

3.11

"Class B Member" shall have the meaning set forth in Section 7.l.

J.12

"Oass B Member Termin11lon Date" shall have the meaning se1 forth in Section 7.J.

3.13 "Common Area" shall mean and refer to all real property now or hereafter owned or
leased by the Associadon or in which tbe Assooialion has an easement, including without limitation all
property indicated as common area on the official plat of Emerald Hci&hts, on the official plat of Belmont
Stakes or on Che official plnt of any other r~idcnth1l subdivision hereafter placed under and within the
purview of this Declaration in accordance herewith.
OECLARATION OF COVENANTS, C0l'.'DITIO S AND RESTR.ICTIONS
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3.14

..Dcclarant" shall mean the Grantor.

3.15 ..Dec)araticm" shall mean this Declaration ofCovenants, Conditions and Restrictions for
Triple Crown Development, as the Declaration may be amended and supplemented from time to time.
3.16
"Design Committee" shall mean the Design Committee created by Grantor pursuant to
Article 8 hereof.

3.17

"Development Plan" shall }]ave the meaning set forth in Section I .2.

3, 18

"EmeraId Heights" shall have the meaning set forth in Section I, I hereof.

3.19

"Eotry Sign" shall mean the entryway sign to Belmont Stakes.

3.10

"ExpHses" shall have the meaning set forth in Section 9. I 0.

3.21

"Grantor•, shall mean Idaho Trust Deeds, L.L.C. or its Successor.

3.22
"lmproveinents'' shall mean any structure, facility or system, or other improvements or
object, whether permanent or temporary, which is erected, constructed, placed upon or allowed on, under
or over any portion of the Property, including, without limitation, residen1ial structures, accessory
structures, fences, streets, drives, driveways, parking areas, sidewalks, bicycle paths, curbs, landscaping,
walls, hedges, plantings, trees, living and/or dead vegetation, rocks, signs, lights, mail boxes, electrical
lines, pipes, pumps, ditches, recreational facilities, grading, road construction, utility improvements,
irrigation system, removal or trees and other vegetation, and any new exterior construction or exterior
improvement which may not be included in the foregoing. lmprovement(s) includes both original
improvements existing on the Property on the date hereof and alJ later changes and improvements.
;3,13

"Irrigation Maintenan~e Agreement" shall have the meaning set forth in Section 12.l .

3.24
"Limited Assessment" shall mean a charge against a particular Owner, and such
Owner's Building Lot, directly attributable to such Owner, equal to the cost incurred by the Association
in connection with corrective action performed pursuant to the provisions of this Declaration, any
Supplemental Declaration and/or the Irrigation Maintenance Agreement, or the failure ofan Owner to
keep such Owner·s Building Lot and/or Improvements In proper repair, and Including interest thereon as
provided in this Declaration, Supplemental Declaration and/or Irrigation Maintenance Agreement.

3.lS
Grantor.

"Member" shall mean each Owner holding a membership in the Association, includlng

3.26 ''Mong.age" shall mean any mortgage, deed of trust, or other document pledging any
portion of the Property or interest therein as security for the payment of a debt or obligation.

3.27 "Occupant" shall mean any resident or occupant ofa Building Lot other than the Owner,
including, without limitation, family members, guests, invitees and/or tenants.
3.28 "Owner" shall mean the record owner, whether one or more Persons, including Grantor,
holding fee simple interest of record to a Building Lot which is a part of the Property, and buyers under
executory contracts of sale, but excluding those Persons having such interest merely as security for the
perfonnance of an obligation, unless and until such Person has acquired fee simple title pursuant to
OECLARATION OF COVENANTS, CONDITIONS AND R.ESTRIC110NS
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foreclosure of other proceedings.
3.19 "Person(s)" shall mean any individual, partnership, corporation, trust, estate or other
legal entity, including Grantor.

3.30
"Plat" shaU mean any subdivision plat covering any portion of the Property as recorded
in the Twin Palls County Recorders Office, Twin Falls County, Idaho, as the same may be amended by
duly recorded amendmeoo thereto.
3.31
"Project Documents" shall mean the basic documents creating and governing the
Property including, without limitation, this Declaration, any Supplemental Declarations, any Plat and any
other procedures, rules, regulations or policies adopted under such documents by Grantor and/or the
Design Committee.
3.32
"Property" shall mean that certain real property identified in Section 1.1 and subject to
this Declaration incJuding, without limitation, each Building Lot, parcel and portion thereof and interest
therein.

3.33 "Regular Assessment' shal I mean the portion of the cost of enforcing the provisions of
this Declara1ion, and the other costs and expenses incurred to conduct the business and affairs of the
Association that is levied against the Building Lot of each Owner by the Association, pursuant to the
terms of this Declaration and/or a Supplemental Declaration.
3.34

"Reslrldions" shall have the meaning set forth in Section 1.3.

3.35
••Special Assessment'' shall mean that shortages in Regular Assessments which are
authori7.ed to be paid to the Association pursuant to the provisions of this Declaration, or a Supplemental
Declaration.

3.36

"Sutcessor" shall have the meaning set forth in Section 7.3.

3.37
"Supplemental Declaration" shall mean any Supplemental Declaration including
additional covenants, conditions and restrictions that may be adopted by Grantor and/or the Owners with

respect to all or any portion of the Property.
3.38

"Triple Crown Water Company" shall have the meaning set forth in Section 7.5.6.

ARTICLE 4. COMMON AREAS
4.1
Common Area. In conjunction with any subdivision situated on the Property, the
Declarant may tender Common Area to the Association, which shall be accepted by the Association
provided it is for the common benefit of the Property, or the common use and enjoyment of the Owners
and their respective family members, guests and invitees.

4.1
Entry Sign. The Entry Sign is hereby tendered to, and accepted by, the Association,
which shall be solely responsible for the repair and maintenance of the same.
ARTICLE 5, ANNEXATION

!!.J
Annexation. The Declarant may, at any time hereafter, by execution and recordation of
an effective Declaration of Covenants; Conditions and Restrictions encumbering any residential
DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
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subdivision owned by the Declarant, resolting from the subdivision, re-subdivision or re-platting of any
parcel within the Property described in Exhibit A or Exhibit B hereto or any property contiguous thereto,
place said residential subdivision under and within the purview of this Declaration, and all of its
covenants, restrictions and conditions. Upon the recordation of such a declaration, all Building Lots in
said residential subdivision shall be deemed to be Building Lots hereunder, and aJI Owners thereof shall
thereafter be owners and members of the Association for all purposes hereunder, in the same manner, and
subject to the same benefits and obligations as though said Building Lots were originally included in
Emerald Heights or Belmont Stakes.
5,2
Com moo Area. Upon Annexation of aTJy residential subdivision pursuant to this Article
5, Declarant shall deed and convey all Common Area, if any, within said Subdivision to the Association
in the manner provided for in Section 5.1 above.
5.3
Notice. In the event the Dec\arant shall intend to annex property as provided in this
Article, written notice of such intent shall be given to the Board of Directors at least thlrty (JO) days prior
to the recordation of the Declaration purporting to effectuate the annexation.

ARTICLE 6. GENERAL AND SPECIFIC RESTRICTIONS
(i, l

Improvements - Generally.
6.1.1

All Improvements are to be designed, constructed and used in such a manner as
to promote compatibility between the types of uses oontemp\ated by this
Declaration. Design and construction guidelines arc contained in this
Declaration, which shall govern the right ofa Person or Owner, excluding
Grantor, to construct, reconstruct, refinish, remove, add, alter or maint.ain any
Improvement upon, under or above the Propeny, and to make or create any
excavation or fill on the Property, or to make any changes in the natural or
existing surface contour or drainage, or install any utility line or conduit on,
under or above the Property, including, without limitation, any Building Lot,

6.1.2

Prior to starting any construction activities, the Owner must obtain a driveway
pennit from the Twin Falls Highway District. The Twin Falls Highway District
will require 1he installation of a permanent culvert and gra.vel apron prior to
construction in order lo protect the roadway from damage.

6.1.3

Prior to starting any construction activities. the Owner must apply for a
subsurface sewage permjt with South Central Distiict Health (or the then-

applicable government agency). consult with South Central District Health (or
the then-applicable government agency) concerning well and septic locations and
submit a scaled (1 "/20') plot plan to South Central District Heallh (Qr the thenapplicable government agency).
6.1.4

Homes over 4,500 square feet may require additional water supply as may be
determined by the local fire depar1ment or the then-applicable government
agency.

6,2
Design Committee Review. No Improvements which will be visible above ground or
which will ultimately affect the visibility of any above ground Improvement shall be built, erected, placed
or materially altered on or removed from the Property unless and until the building plans, specifications.
DECLARATION OF COVENANTS, CONDmONS ANO llESTIUCflONS
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and plot plan have been reviewed in advance by the Design Committee and the same have been apJ)roved
In writing. The review and approval or disapproval may be based upon tbe following factors: design and
stylo elemen&s, mass and form, topography, setbacks flnlsl1ed ground elevations, architectural symmetry,
drainage, color materials, including roofing materials, physical or aesthetic impacts on olher properties,
conformity to the terrain and the other Improvements on the Property that the De:sign Committee in its
reasonable discretion deem relevant.
6.J
Sizes, Roof Pitc:h and Garages. Ea h single-family dwelling unit or structure shall have
a minimum of one tflousand six hundred (1,600) quare feet of livable space on the main level. Livable
space shall not include basements garages, car ports, patios, breeze ways, storage rooms, porches or
similar structures, All roofs shall have a minimum pitch of 5: 12, witli at least one (J) opposing gable. All
garages shall be, at a minimum, two~car.
6.4

Setbacks and Heights; Contiguou Loti.

6.4.1

No residential or other structure shall be placed nearer to the Building Lot lines

than permitted by any Plat and-'or the Declaration, by any applioable z<ming
restriction. or by any conditional use permit. Notwithstanding the foregoing, if
two or more contiguous Building Lots are owned by identical record Owners,
such Bulldlng Lots may be treated as a single Buildrng Lot by such Owner(s), so
that only one residential struc1ure need be built thereon, together with one
detached building, ifany, and the remaining area of those contiguous Lots may
be used together as one yard, pasture or other allowed use in conjunction with the
residence. In the event two or more Lots are used together as a single Lot. the
driveway and parking requirements of Section 6.3 and Section 6.6 shall apply to
those Lots as a whole. In all other respects, these covenants shall apply to each
contiguous Lot notwithstandjng its use as a single residential unit.
6.4.l
6.S

o building shall exceed thirty-five feet in height.

A1.1cessory StructtJra. Unless tltis requirement is waived in writing by the Design

C<Jmmittee, garages. storage sheds patio <lovers, and any olher 011th ildings shall be constrocted of the
same materials and with similar colors and design as the residential structure on the applicable Building
Lot, All garages, storage sheds, patio covers and any other outbuildings must have written approval of
the Design Committee prior to construction.

6.6
Driveways. Each Bwlding Lot, when improved with a residential strocture, shall have a
finished driveway with a wearing surface of concrete or asphalt with sufficient space thereon to park at
least two (2) automobiles without encroaching Into the sdJoinJng street right-of-way. All such driveways
shall be properly graded to assure proper drainage.
6. 7
approach.

Common Approach. No owner may obst:ru t the tumaroond area provided by common

6.8
Mailboxes. A11 mailboxes shall be of consistent design as approvocl by the Design
Committee and shall be located as detennined by Ordinances ofTwin Fall County, and as directed by the
U.S. Postal Service and the Design Committee.

6.9
Fcnclng. No fence, hedge or boundiuy waU situated anywhere upon a Building Lot sha.11
have a height greater than silt (6) feet above the finished graded surface of the Building l..o1 upon which
such fence, he<lge or boundary wall is situated and shall be approved by Design Committee. No fencing
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shall be pennitted in the front yard of any Building Lot without the approval of the Design Committee.
Without limiting the foregoing, all fencing situated on any Building Lot shall be white vinyl fencing or
white or black rail fencing approved by Design Committee.

Lighting. All exterior lighting shall be part oftbe architectural concept of the
6.1 0
Improvements on a Building Lot. Fixtures, standards and all exposed accessories shall be hannonious
with building design. Lighting shall be restrained in design. and excessive brightness shall be avoided.
6 .1t
Exterior Elevations Finishes. Unless otherwise approved in writing by the Design
Commiuee, thirty_percent (30%) oftbe front elevation of any residence shall be masonry,

6.12
Exterior Maintenance: Owner's Obligadon. No Jmprovements shaJI be permitted to
fall into disrepair, and each Improvement shall at all times be kept in good condition and repair at the
expense of the Owner. Prior to completion of the residential structure on a Building Lot, the Owner shall
keep such Building Lot in good condition, including without limitation keeping weeds mowed. Jn the
event the Owner does not mow the weeds thereon at least twice per year, the Association may, in the sole
and absolute discretion of the Design Committee) undertake such mowing and bill the Owner for the costs
thereof, which bill must be paid by the Owner within 30 days of receipt.
Landscaping. AJI landscaping on a Building Lot, unless otherwise specified by the
6.13
Design Comminee. shall be completed as soon as reasonably practical following completion ofthe
r~ identlal structure on such Building Lot The inltial landscaping shall include. as a minimum, sod or
seed in the front yard, one (I) flowering tree of at least two inch (2") caliper in the front yard, five (5) five
(S) gallon plants and five (5) one (I) gallon shrubs in the front yard. No cottonwood, Chinese elm or
other type of tree that bleeds upon infection shall be planted on aoy Building LoL The Owner of any
Building Lot shall sod or seed the remainder ofthe lawn withln ninety (90) days after a certificate of
occupancy is issued for the residence, weather pernritting.

Irrigation. Each Owner is required to use appurtenant water from the Twin Falls Canel
6.14
Company for irrigation on the Building Lot. lrrigation shall be subject to the provisions of the JJTigation
Maintenance Agreement as set forth in Section 12 hereof. No gas driven pumps shall be pennitted
without the written consent of the Board.
Nuisances. No rubbish or debris of any kind shall be placed or pennitted to accumulate
6. JS
anywhere upon the Property, including Building Lots, and no odor shall be pennitted to arise from any
portion of the Property so as to render the Property or 1111)' portion thereofunsanJtary, on1Jight.ly, offensive
or detrimental to the Property or lo its occupants or residents, or to any other property in the vicinity
thereof or to its occupants or residents. No unsightly articles shall be permitted to remain on any Building
Lot so as to be visible from any other portion of the Property. Refuse and trash shall be kept at all times
in a covered, noiseless container and any such container shall be kept within an enclosed structure or
appropriately screened from view except that refuse, garbage, and trash for collection may be placed on
the public or private street right of way on ~gular collectioo days for a period not to exceed 12 hours.
6.16
Residential Use of Property, Businesses Prohibited. No .Bwlding Lot shall be used
except for residential purposes and in conformity with then-current zoning ordinance{s). No Building
Lot, Common Area or public right-of-way shalt be used for the conduct of any trade or business or
professional activity other than in-home businesses that require no signage, do not result in a material
Increase in 1raffic into the subdivision, and are conducted in accordance with the rules and regulations of
Twin Falls County.

DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS

FOR TRlPLE CROWN DEVELOPM.ENT-7

128

6.17
No Hazardous Activities, No activities shall be conducted on the Property, and no
Improvements shall be constructed on the Property, that nre or might be uosafe or hazardous to any
Person or property.

6.1 8 lns.urante Rates. Nothing shall be do11e or kept oa the Property and/or any Building Lot
that will increase the rate of, or cancel any insurance on any other portion of the Property without the
approval of lhe Owner(s) of such other port· oo, oor shall anything be done or kept on the Property and/or
any Building Lot 1hat would be in violation of any law.

6.19 Vehicles and Equipment. The use of all vehicles and equipment, including. without
limitation, trucks, automobiles, motorcycles, recreational vehicles, all-terrain vehicles, motor homes,
motor coaches, campers, trailers, snowmobiles, boats, and maintenance equipment shell be subject to any
of the Project Documents that prohibit or limit the use thereof within the Property.
Without limiting the foregoing, the following specific restrictions apply;
(a)

no on-street pa,king shall be permitted;

(b)
no motor homes. motor coaches, campers, trailers, snowmobiles, aircraft, boats,
recreational v hicks or all-terrain vehicles shall be located on a Building Lot for over forty-eight
(48) noun unless the same are (i) located behind the residential structure and (II) screened from
view or otherwise stored in an orderly fashion In a manner approved by lhe Design Committee;

(c)
no abandoned vehicles, inoperable vehicles (that is, any vehicle which has not
been driven under Its own propulsion for a period of thirty (30) days or longer), dilapidated
vehicles, unrepaired vehicles or unsightly vehicles shall be pennitted on any Building Lot unless
the same are sore ned from view in a manner approved by the Design Committee; and
(d)
no equipment, tools, propane tanks, a·r conditioners, or any other mechanical or
storaie equipment sbal be located in front of any dwelling and any such equipment must be
screened from view.
6.10
Animals/Pets. No animals, birds, poultry or livestock shaJl be kept on the Property
except as provided specificaJly in this section. Each Owner may keep up to two (2) domesticated dogs,
up to two (2) domesticated cats and other typical household pets which do not unreasonably bother or
constirute a nuisance to others on the Building Lot. In addition, each Owaer may keep one (I) horse or
one (I) cow for each acre or part thereof on the BuiJding Lot. Written requests to i.ncrease temporarily for
a foal or calf and written approval of the Design Committee must be obtained for any owner to
temporarily keep more than the allotted number of horses and cows on a Building Lot Without limiting
the generality of the foregolng, consistent and/or chronic barking by dogs or similar sounds by other
household pets shall be considered a nuisance. Each dog or other similar house.hold pet on the Property
shall be kept on a leash and otherwise controlled at ail times when suoh animal is off the premises of its
owner and are to b kept in compliance with an applioable State and local laws and ordinances. Owners
and residents must immediately pick up after their pets lfthe pets defecate in any publ ic right-of-way,
Common Area or on the property of others. Each Owner and resident shall clean up animal defecation
caused by its own animals on its Building Lot at least weekly, so such animal defecation will not become
a nuisance. Upon written request ofany Owner, the Design Committee shall detennine In its sole
discretion, whether an animal or animal defecation Is a nuisance. The construction of dog runs, other pet
enclosures, barns or other animal-related outbuildings shall be subject to applfoable provisions of this
Declaration and Oes:ign C<>mmittee review and shall be appropriately screened and maintained in a
sanitary condition. Dog runs, pet enclosures, barns or other animal-related outbuildings shall not be
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placed in any front yard of a Building Lot without the prior written approval of the Design Commlttee.
Commercial breeding or boarding of animals is prohibited.
6.21
No Moblle Homes or Temporary Structures. No house trailer, manufactured home,
mobile home, tent (other than for short tc1111 recreational use), shack or other temporary building shall be
placed upon any por1ion of the Property, except temporarily as may be required by construction activity
undertaken on the Property. Providing howover, Iha a mobile office may be placed upon a portion of the
Property by Grantor or Grantor's agents and/or employees for the purpose of construction, operation
and/or marketing of the Property or other adjacent land unti I all such construction end/or marketing ts
complete.
6.ll Signs. No signs ofany kind, excluding "for sale" or "for rent'' signs, shall be displayed
on or from any portion of the Property except those signs approved by the Deslgn Committee or signs of
Orantor or its representatives, agents, employees or assigns, or signs required by law.
6.23
Antennae. o exteri-0r radio antenna, television antenna. satellite dish antenna or other
antenna of any type shall be erected or maintai ed on the Property unless such is locat.e<I in an area that is
not unsightly to surrounding Owners.
6.24
No Furtller Subdivision. No Building Lot may be fur1her subdivided unless expressly
approved in writing oy Orantor and consistent with ell applicable State and locaJ Jaws and ordinances.
6.2!!1
Leasing. The Owner of a Building Lot shall have the right to lease sucli Building Lot
and residential structure thereon, subject to the following oondhions: (a) all leases shall be In writing; (b)
such lease shall be specifically subject to the Project Documents, and any failure of a tenant to comply
with the Project Documents shall be a default under the lease; and (c) the Owner shall be liable for any
violation of lhe Project Documents committed by the tenant of sucn Owner, without prejudice to the
Ow11er's right 10 collec1 any sums from such tenant paid by the Owner on behalf oftbe tenant.
6.26
Grantor s Right of Development Nothing contained herein shall limit the right of
Orantor to grant licenses to reserve rights-of-ways and easements for utility companies. pobUo agencies
or others, or to complete Q:cavation, grading and construction of Improvemimts to and on, under or about
any portion of the Property owned by Grantor, or o alter the foregoing and Grantor's construction plans
and designs, or to construct such additional Improvements as Grantor deems ad vi sable in the course of
development of the Property s.o long as any Building Lot in the Property remains unsold by Grantor.
Such right shall include, but shall not be limited to, erecting, constructing and maintaining on the Property
such structures and displays as may be reasonably necessary for the conduct of Grantor's
business of completing the development work and disposing of the Property by sales, lease or otherwise.

Orantor, in Grantor's sole discretion and in accordance with all applicable state and local zoning
laws, may amend and modify the Development Plan. By acceptance of a deed to e.ny property in the
Property, eacb Owner of such property thereby acknowledges and agrees the Development Plan for the
Property may be amended, modified or changed in Grantor's sole discretion, so long as tho Development
Plan is consistent with applicable state and local zoning laws. Each Owner by acceptance of a deed to
any Building Lot or other property within the Property agrees that such Owner shall not object to or
oppose any development of any portion of the Property or any property owned by the GrBntor and
adjacent to the Property. Such agreement not to oppose development is a material consideration to the
conveyance of any portion of the Property by Grantor to any and all Persons.
6.27

Compllanci, with Laws. Subject to the rights of reasonable contest, each Owner shall

promptly comply with the provisions of aU applicable laws, regulations, ordinances and other
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governmental or quasi-governmental regulations with respect to all or any portion of the Property.

ARTICLE 7. ASSOCIATION
7. J
Organ izatlon of Association. The Association shaJ I be initially organized by Grantor as
an Idaho nonprofit corporation under the provisions of the Idaho Code relating to nonprofit corporations
and shall be charged with lhc: duties and invested with the powers prescribed by law and set fortb in the
Articles and By-laws of the Association and this Declaration. Neither the Articles nor the By-laws of the
Association shall be amended or otherwise changed or interpreted so as to be inconsistent with this
Declaration. Grantor grants to the Association a revocable, non-exclusive license to use the name "Triple
Crown Development" for the sole purpose of identifying the Association.
7,2
Members of Association. The Members shall be all Owners and no Owner, except
Grantor, shall have more than one membership in the Association for each Building Lot owned.
Memberships in the Association shall be appurtenant to the Building Lot or other portion of the Property,
owned by such Owner. The memberships in the Association cannot be terminate<! and shall not be
transferred, pledged, assigned or alienated in any way except upon the transfer of an Owner's title in and
to such Building Lot or other portion of the Property owned by such Owner, and then only to the
transferee of such title. Any attempt to make a prohibited membership transfer shall be void and shall not
be reflected on the books of the Association.

7.3
Voting:, The Association will have two (2) classes of memberships. Voting rights are
detennined by class membe1"'3hip.

Cl$SS A Members. The "Class A Members" shall be all owners of Building Lots within
the Property with the exception of the Class B Member (as such tennis defined below). No Class A
Member shall be entitled to vote prior to the Class B Member Tennination Date (as such term is defined
below). Upon the occurrence of the Class B Member Termination Date, (a) the Class B Member (if any)
shall become a Class A Member with respect to each Building Lot it owns in the Property and (b) each
Class A Member shall be entitled to one (I) vote for each Building Lot in the Property owned by such
person or entity.
Class B Member. The "Class D Member" shall be Idaho Trust Deeds, L.L.C. or its
Successor (as such tennis defined below), The "Successor" ofldaho Trust Deeds, L.L.C, sha11 refer to
any individual or entity that ( a) is designated as such in writing by Idaho Trust Deeds, L.L.C. or (b) is a

successor in interest to the entire interest then-held by ldaho Trust Deeds, L.L.C. in the Property;

provided, however, that the term Successor shall not include a purchaser of less than five (5) Building
Lots within the Property. The Class B Men1ber shall be entitled to ten (10) votes for each Building Lot in
the Property owned by such Class B Member. The Class B Member shall become a Class A Member
with respect to each Building Lot it owns in the Property upon the occurrence of the Class B Member
Termination Date. The "Class B Member Termination Date'' shall be the first to occur of(a) the date
designated in writing by Idaho Trust Deeds, L.L.C. (or the Successor, as applicable), (b) the date that
Idaho Trust Deeds, L.L.C. (or the Successor, as applicable) has deeded the last Building Lot in the
Property to an owner other than Idaho Trust Deeds, L.L.C. or the Successor or (c) December 31, 2017.
7.4
Board of Directors and Officers, The affairs of the Association shall be conducted and
manage<! by such officers as the Board may elect or appoint, in accordance with the Articles and Bylaws
of the Association, as the same may be amended from time to time.
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7.5

Power and Duties of the Association.

Powers, The Association shall have all the powers of a nonprofit corporation organized
under the nonprofit corporation laws of the State of ldaho subject only to such limitations upon the
exercise of such powers as are expressly set forth in the Project Documents, and to do and perfonn any
and all acts which may be necessary, proper, and/or incidental to the enforcement of the provisions
hereof, including. without limitation:
7.S.1 AssessmeJtts. The power to levy Assessments on behalf of any Owner, or any
portion of the Property, pursuant to the restrictions provided in this Declaration, and to enforce payment
of such Assessments, all in accordance with the provisions of this Declaration. This power shaU include
the right of the Association to levy Assessments on any Owner or any portion of the Property to cover
operation and maintenance costs.
7.5.2 Right of Enforcement The power and authority from time to time in its own
name, on its own behalf, or on behalf of any Owner or Owners who consent thereto, to commence and
maintain actions and suits to restrain and enjoia any breach or threatened breach of the Project
Documents, and to enforce by injunction or otherwise, al] provisions hereof. The Association, after
reasonable nolice to the offender and/or to the Owner, may remove any Improvement constructed,
reconstructed, refinished, removed, added, altered or maintained in violation of this Declaration. and the
Owner of the Improvements shall immediately reimburse the Association for all expenses incurred with
such removal. Each violation of this Declaration is hereby declared to be and to constitute a nuisance,
and every public or private remedy allowed for such violation by law or equity against an Owner shall be
applicable. For the avoidance of doubt, exercise of the rights ofenforcement under this Section 7.5.2
shall be undertaken (if at all) when and to the extent determined by the Association, in its sole and
absolute discretion.

7,5.3 Assodatio11 Rules. The power to adopt, amend and repeal by majority vote of
the Board such Association Rules and regulations as the Association deems reasonable. The AS5ociation
Rules shall apply equally to all Owners and shall not be inconsistent with this Declaration. A copy of the
Association Rules as they may from time to time be adopted, amended or repealed shall be mailed or
otherwise delivered to each Owner. Upon such mailing or delivery, the Association Rules shall have the
same force and effoot as if they were set forth in and were a part of this Declaration. lo the event such
Association Rules are inconsistent with or less restrictive than any other- provisions of this Declaration,
the provisions of the Association Rules shall be deemed to be supersederl by the provisions of this
Declaration to the extent of any such inconstancy. For the avoidance of doubt, adoption, amendment,
repeal or enforcement of the Association Rules and regulations shall be undertaken (ifat all) when and to
the extent detennined by the Association, In its sole and absolute discretion.
7.S.4 Emergency Powers, The power, exercised by the Association or by any Person
authorized by the Assooiation, to enter upon any portion of the Property (but not inside any building
constructed thereon) in the event ofany emergency involving illness or potential danger to the life or
property or when ne~essary in connection with any maintenance or construction for which the Association
is responsible, including, without limitation, maintenance or repair of the Entry Sign. Such entry shall be
made with as little inconvenience to the Owner of such portion ofthc Property as practicable, and any
damage caused thereby shall be repaired by the Association.
7.5.S Licenses, Easements and Rights-of-Way. The power to grant and convey to
any third party such licenses, easements and rights-of-way in, on, under and about Property as may be
necessary or appropriate for the orderly construction of Improvements, maintenance, preservation and
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enjoyment of the same, and for the preservation of the health, safety, convenience and the welfare of
Owners, including such licenses, easements and rights-of way as are necessary for the following:
(a)
Underground lines, cables, wires, conduits, or other devices for the transmission
of electricity or electronic signals for lighting, heating, power, telephone, television or other purposes, and
the above ground lighting stanchions, meters, and other facilities associated with the provisions of
lighting wid services;
(b)

The irrigation system, public or private sewers, septic systems, stonn drains,

water drains and pipes, water supply systems, sprinkling systems, heating wid gas lines or pipes, and any
similar public or quasi-public lmprovements or facilities; and

(c)

Mailboxes and sidewalk abutments around such mailboxes or any service

facility, benn, fencing and landscaping abutting Common Area, public and private streets or land
conveyed for any public or quasi~public purpose including. without limitation, pedestrian and bicycle

pathways.
7.5.6 lnigation Matntenanee Agreement. The power to assume and perfonn the
righ1s and responsibilities of the Triple Crown Water Company, LLC, an Idaho limited liability company
("Triple Crown Water Company") under the Irrigation Maintenance Agreement upon assignment of such
agreement in accordance with the provisions of such agreement and Anicle 12 hereof.

Duties. In addition to duties necessary and proper to carry out the power
delegated to the Association by the Project Documents, without limiting the generality thereof, the
Associat.ion or its agents, ifany, shall have the authority and the obligation to conduct all business affairs
of the Association and to perfonn, without limitation , each of the following duties:
7.5. 7 Reserve Account. Establish and fund a reserve ac.count with a reputable
banking institution or savings and Joan association or title insurance company authorized to do business in
the Stale of Idaho, which reserve account shall be dedicated to the costs of enforcing the provisions of this
Declaration;

7,5.8 Taxes and Assessments. Pay all real and personal property taxes and
Assessments separately levied against portions of the Property, if any, owned by the Association. Such
taxes and Assessments may be contested or compromised by 1he Association, provided, however, that
such taxes and Assessments are paid or a bond insuring payment Is posled prior to the sale or disposition

of any property to satisfy the payment of such taxes and Assessments. In addition, the Association shall
pay all other federal, State and/or local taxes, including income or corporate ta,ces levied against the
Association;
7.5.9
government entities;

Tax Returns. Timely file any and all tax rctum(s) with the appropriate

7.5.10 Insurance. Obtain insurance from any reputable insurance company authorized
to do business in the State of Idaho, and maintain in effect any insurance policy the Board deems
necessary or advisable, and to the extent possible to obtain, including, without Iimitation directors• and
officers• liability Insurance and such other insurarwe, including motor vehicle insurance and worker's
compensation insurance, to the extent necessary or desirable, and indemnity, faithful performance, fidelity
and/or other bonds as the Board shall deem necessary or desirable to carry out the·Association functions
or to insure the Association against loss from malfeasance or dishonesty of any employee or other Person
charged with the management or possession of the Association funds or other property;
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The Assoolatlon shall be deemed trustee of the interests of an Owners In connection with
any insurance proceeds paid to the Association u11der such policies, and shall have full power to receive
such Owner's interests in such proceeds and to deal therewith; and
In 1rance premiums for the above insurance coverage shall be deemed a common
expense to be included in Ille Regular Assessments levied by the Association.
7.5.11 Rule Miking. Make, establish, promulgate. amend and repeal such Association
Rules as the Board shall deem a(ivisable;
7.~.12 Newsletter, Jf the Association so elects, prepare and distribute a newsletter on
matters of general interest to Members, the cost of which shall be included in Regular Assessments;
7.5,13 Design Committee. Appoint and remove members of the Design Committee
following Grantor's rel inq1.1ishme11t of right to appoint as conveyed in Section 8.1, subject to the
provisions of this Declaration; and
7.5.14 Enforc.ement of RestridfoM 111d Rwa. Perform such other acts, whether or
aot expressly authorized by this Declaration, as may be reasonably advised or neussary to enforce any of

the provisions of the Project D0<:uments and any and alt State or local laws, ordinances, rules and
regulations. This shall include, without limitation. the recordat1on of any clajm oflien with the Twin
Palls County Recorder' s Office., as more fully provided herein.
Nothing contained in this Section 7.5 shall obligate the Board to take any of the foregoing action(s) that it
deems unnecessary or impractical, in its sole and absolute discretion,
7.5.15 Annual Meeting. The As ociation shall hold an annual meeting each year and
t e first annual meeting shall be held during the month of December, 2007. Su~equcnt regular annual
meetings of the Associatfon shall be held as provided in the Bylaws oftbe Association. pecial meetings
may be called as provided for in the Bylaws of the Association. Notice of anoual or special meetings of
the Association shall be delivered to all Members of the AS5ociation as provided in the Bylaws of the
Association. All meetings shaJI be held within the Property or as dose thereto as practicable at a
reasonable place selected by the Board, All Members oflhe Association are encouraged to attend all
annual and special meetings of the Association.

7.S.16 Budgeu and FlnanciJ.I Statements. Financial Statements for the Association
shall be prepared regularly and, upon request, copies shall be distributed to each Member of the
Association as follows:
Within ninety (90) days after the close of each fisca.l year, the Association shall
cause to be prepared and available to each Owner, a balance sheet a.s of the last day of the Association's
fiscal year for the Association and annual operating stat ments reflecting the income and expenditures of
the Association for their fiscal last year. Copies of the balance sheet and operating statement shall be
available for distribution to each Member within ninety (90) days after the end of each fiscal year.
7,S.17 Personal Liability. No member of the Board, or member of any committee of
the Association or any officer of the Association, or Onmtor or the manager, if any, $hall be personally
liable to any Owner, or to any other party including, without limitation, the AsS()()iation, for any damage,
loss or prejudice suffered or claimed on the account of any act, omission, error or negligence of the
Association, the B<>ard, or any officer, committee, or other representative or employee of the Association.
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Grantor, or th.e Oesjgn Committee, provided that such Person, upon the basis of such information as may
be possessed by such Peroon, has acted In good faith without willful or intentional negligence and/or
misconduct.
7.3.18 ecurity. The Association may but shall not be obligated to. maintain or
support certain activities within the Property d~igned to make the Property safer tban it otherwise might
be. either the A sociation nor the Grantor shall in any way be considered insurers or guarantors of
security within the Property, nor shall any of them be held liable for any loss or damage by reason of
failure to provide adequate security or of ineffectiveness of security measures undertaken. No
representation or warranty is made that any fire protection system. burglar alarm system or other security
system cannot be compromised or circumvented, nor that any such systems or security measures
undertaken will in all cases prevent loss or provide the detection or protection for which the system is
designed or intended. Each Owner acknowledges that the Association and the Orantor are not insurers
and that each person using the Property assumes all risks for loss or damage to persons, property 1
Improvemeots, Building Lots, and to the contents of Improvements or Building Lots resulting from acts
of third parties.

7.5.19 Irrigation Maintenance Ag~ement. The duty to assume and perform the rights
and responsibilities of the Triple Crown Water Company under the Irrigation Maintenance Agreement
upon assignment of su<:h agreement in accordance with the provisions of such agreement and Article 12
hereof.
7,5.20 Common Area and E11try Sign Maintenance. The duty to assume all
responsibilities a11d obligations with respect to the ownership of the Common Area and the Bnt,y Sign,
including, without limitation, maintenance and repair of the same.

ARTlCLE 8. DESIGN COMMITTEE
8.1
Design Committe Creation· Right of Appointment. Before or within thirty (30) days
after the date on which Grantor first conveys a Building Lot to an Owner, Granto, shall appoint two to

thrr=e individuals to serve on the Design Committee, which Design Committco shall have exclusive
jurisdiction over oil original construction on any portion of the Property. Until one hundred percent
( I 00%) of the Property has been developed and conveyed to Owners other than builders Orantor retains
the right to appoin1 al I members of the D1::sign Committee who shall serve at Grantor's discretion. The
actions of the Design Committee in the exercise of Its discretion by its approval or disapproval of the
proposed Improvements on the Property, or with respect to any other matter before it, llall be conclusive

and binding on all interested parties.
8.2
Appoh1to1ent of Design CommiUee Representative. The Design Committee may
appoint in writing one (1) of its members to act as its designated rcprcsentat.ivo (the "Committee
Representative"). The Committee Representative may be delegated all dutlos and oblig:itio~.s of the
Design Committee. In the event a Committee Representative is appointed, it is intended that the Design
Committee shall look to the Committee Representative to perform all functions of the Design Committee;
provided, however, the Design Committee shall make all final detenninations and decisions regarding all
Design Committee duties and obligations.

Expenses. The Design Committee shan have the right to charge a minimum fee of One
8.3
Hundred Fifty and No/ JOO Dollars ($150,00) for the initial submission of plans for each individual
Building Lot submitted to the Design Committee for review. Additional fees may be collected by the
Design Committee to help defray the CJCpc.nses of tile Design Committee's operation for future design
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review applications. Without limiting the foregoing, the provisions of this Section 8.3 shall not apply to
Building Lots owned by Orantor.

ARTICLE ,. ASSESSMENTS
9.1
Covenant to Pay Assessments. By acceptance of a deed to any Building Lot. each
Owner of such Building Lot thereby covenants and agrees to pay when doe aJl Assessments or charges
made by the Association. including all Regular Assessments, Special Assessments and Limited
Assessments and charges made against such Owner pursuant lo the provision of this Declaration. any
Supplemental Declaration or other applicable Project Document.
9.2
Assessmen1 Constitutes Lien. Such Assessments and charges together with late
charge(s), interest, costs and reasonable attorney's fees which may be incurred in collecting the same,
shall be a continuing lien U?(ln the property against which each such Assessment or charge is ma.de.

9.3
Asse menl is Personal Obligation. Each such Assessment, together with late
cha.rge(s), interesl, costs and reasonably attorney's fees, snaJI also be the persona.I obligation of the Owner
of such property beginning with the time when the A&Sessmentfalls due.
9.4
Successor Llabllity. Notwithstanding the personal obligation of each Owner of a Lot to
pay all Assessments thereon and notwithstanding tJ1e Associatlon•s perpetual lien upon a Lot for such

Assessments, all successors in interes1 to the fee simple title ofaLot shall be jointly and severally liable
with the prior Owner thereof for any and all unpaid Assessments, interest, late charges, costs, eXJ)enses
and attorney's fees against such Lot, without prejudice to an~ such successor's right to recover from any
prior Owner any amounts paid 1hereon by such successor; provided, however, that a successor in interest
to the fee simple titJe of a specific Lot shall be entitled to rely upon the existence and status, or absence
thereof, of unpaid Assessments, interest, late charges, costs, expenses, and attorney's fees as shown upon
any certificate issued to such named successor in interest by the President or a Vice-President of the
Association, or such other person as may be so authorized by the Board whoso signature shall be attested
by the: Secretary or an Assistant Secretary of the Association.
No Owner may exempt such Owner from liability for Assessmenb. The obligation to pay
Assessments is a separate and independent covenant on the part of each Owner. No diminution or
abatement of Assessments or set.off shaH be claimed or allowed for any alleged failure of the Association
or Board to take some action or perform some function required of it, or for inconvenience of discomfort
arising From the making of repairs or Improvements, or 1Tom any other act.loo it takes.

9.5
tJGiforsn Rate of Asses,meot. All Assessments must be fixed at a uniform rate for each
type of Building Lot; provided, however, the basb and race of Assessments for each typo of use may be
varied.

9.6
Date ofCommen.cemeat of A st.SPnents. The obligation to pay Assessments shall
commence as to each Building Lot on the first day of the month following: (a) the date the Owner takes
title to the Building Lot; or (b) the month in which the Board first levies Assessments pursuant to this
Article, whichever is later. The first annual Regular Assessment levied on each Building Lot be adjusted
according to the number of months remaining in the fiscal year at the time Assessments commence on the
Building Lot.
9.7
Exempt Property, The following property shall be exempt from payment of Regular
Assessments and Special Assessments:
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(a.)

all Common Area, if any;

(b)

any property dedicated to and accepted by any governmental authority or public

utility; and
(c)
any property held by a conservation trust or similar nonprofit entity as a
conve~ation easement, except to the extent that any such easement lies within the boundaries of a
Building Lot which is subject to Assessment (in which case the Building Lot shall not be exempted from

Assessment).
9,8
Capitalization of Assotiation, Upon 11cquisitlon of record title to a Building Lot by the
first Owner thereof other than Grantor or a builder, a contribution in the amount of One Hundred Dollars
(SI 00) shall be made by or on behalf of the purchaser to the working capital of the Association; provided,
however, the provisions of this Section 9.8 shall not apply to Building Lots owned by an Owner other
than a bui Ider or Grantor as of the date of this Declaration. This amount shall be in addition to, not in lieu
of, the annual Regular Assessment and shall not be considered an advance payment of such Assessment.
This amount shall be deposited into the purchase and sales escrow a.nd disbursed therefrom to the
Association for use in covering operating expenses and other expenses incurred by the Association
pursuant to the tenns of this Declaration and the Project Documents.

9.,
Regular A.,sessments. All Owners arc obligated to pay Regular Assessments to the
treasurer of the Association on a schedule of payments established by the Board.
9.10 Purposes of Regular Assessments. The proceeds from Regular Assessments are to be
used for a1I costs and expenses incurred by the Association for the conduct of such Association's affairs,
including without limitation (a) required payments to the Triple Crown Water Company (or its successor)
under the Irrigation Maintenance Agreement, including without limitation payments for the assessments
of the Twin Palls Canal Company and (b) attorney's fees and other professional fees (collectively, the
"Expenses").
9.11
Computation of Regular Assessments. An Association shall compute the amount of its
Expenses on an annual basis. The Regular Assessments per lot for each of fiscal years 2007 and 2008
shal1 equal the sum of(a) Ten Dollars ($10,00) and (b) the pro ra1ashare of required payments to the
Triple Crown Water Company (or its successor) under the Irrigation Maintenance Agreement, including
without limitation payments for the assessments of the Twin Falls Canal Company. Thereafter, the
co01putation of Regular Assessments by the A5sociation shall take place not Jess than thiJty (30) nor more
than sixty (60) days before the beginning of each fiscal year of the Association. The Association is
specifically authorized to enter into subsidy contracts or contracts for "in kind" contribution of services,
materials, or a combination of services and materials with Grantor or other entities for payment of
Expenses.
If the Board fails for any reason to determine the budget for any year, then until such time
as a budget is detennined, the budget in effect for the immediately preceding year shall continue for the
current year. The Regular Assessment shall be set at a level which is reasonably expected to produce
total income for the Association equal to the total budgeted expenses, including reserves. In detennining
the level of Assessments, the Board, in its discretion, may consider other sources of funds available to the
Association. In addition, the Board shall take into account tl\e number of Building Lots subject to
Assessment on the first day oflhe fiscal year for which the Assessment is calculated and the number of
Building Lots reasonably anticipated to become subject to Assessment during the fiscal year.
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9.12
Amounts Paid by Owners. The Regular Assessments to be paid by any particular
Owner, except for Grantor, for any given fiscal year shall be ru, amount computed by multiplying the
Association's total advance estimate of Expenses by the fraction produced by dividing the Building Lots
in the Property subject to this Declaration. The Board may requite, in its discretion or as provided in the
Project Documents payment of Regular Assessments to the Association in monthly, quarterly, semiannual or annual installments . Regardless oftbe installment schedule adopted by the Board, the Board
may biJJ for Assessments monthly, quarterly, semi•annua\ly or annually, at its sole discretion.
9.13
Grantor's Obligation for Assessments. Notwithstanding anything contained herein to
the contrary, while Grantor is a Class B Member, Grantor shall not be obligated to pay Regular
Assessments on its unsold Building Lots.

9.14

Special Assessments.

9.14,l Pul"pose and Proocdure·. In the event that the Board shall determine that the
Regular Assessment for a given calendar year is or will be inadequate to meet the Expenses for any
reason, includirtg, without limitation, change In the assessments due the Twin Falls Canal Company,

attorney's fees and/or litigation costs, other professional fees, or for any other reason, the Board thereof
shall detennine the approximate amount necessary to defray such Expenses and levy a Special
Assessment against the portions of the Property within its jurisdiction which shall be computed in the
same manner as Regular Assessments. The Board shall, in Its discretion, detennine the schedule under
which such Special Assessment will be paid.
9.14.2 ConslstentB11sis of Assessment. Every Special Assessment levied by and for
the Association shall be levied and paid upon the same basis as that prescribed for Che levying and
payment of Regular Assessments for the Association.

9.15
Limited As,essments. Notwithstanding the above provisions with respect to Regular
Assessments and Special Assessments, the Board may levy a Limited Assessment against a Member as a
remedy to reimburse the Association for costs incurred in bringing the Member and/or such Member's
Building Lot into compliance with the provisions of the Project Documents or for damage caused by lhe
Owner, or any of such Owner's family, representatives or invitees, or any other portion of the Property.
9.16
Assessment Period. Unless otherwise provided in the Project Documents, the
Assessment period for all Assessments shall be detennined by the Board. The first Assessment shall be
pro-rated according to the number of months remaining in the fiscal year and shall be payable in equal

installments.
9.17
Notice and Assessment Due Date. Thirty (30) days prior written notice of Regular
Assessments and Special Assessments shall be sent by the Association to the Owner of every Building
Lot subject thereto, and to any Person in possession of such Building Lot, except Grantor. The duo dates
for ins1allment payments of Regular Assessments and Special Assessments shall be the first day of the
month unless some other due date is established by the Board. Each installment of the Regular
Assessme.nt or Special Assessment shall become delinquent if not paid within ten ( 10) days after due.
There may accrue, solely at the Board's discretion, on each delinquent installment payment a late charge
equal to ten percent ( 10%) of the delinquent installment In addition, there may accrue, solely at the
Board's discretion, on each installment payment delinquent for more then twenty (20) days, interest at the
lesser of(a) eighteen percent (18%) per annum or (b) the highest rate permitted by law, calculated from
'the date of delinquency to and including the date full payment is received by the Association. The
Association may bring an action against the delinquent Owner and may foreclose the lien against such
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Owners Building Lot as moro fuUy provided herein.
9.18
Reserve Budget and Capital Contribution. The Board shall annually prepare reserve
budgets for general purposes wbich take into account the number and nature of replaceable assets, the
expected lifi of each asset, and the expected repair or replacement cost The Board shall set the required
capital contribution in an amount sufficient to permit meeting the projected needs of the As ociation, as
shown on the budget, with respect both to amount and timing by annual Regular Assessment., o"cr the
budget period.

9.19 Estoppel Certificate. The Association, upon al least twenty (20) days' prior written
request, shall exc.cute, acknowledge and deUver to the party making soeh request, a statement in writing
stating whether, to the knowledge of the Association. a particular Owner is in default under Che pro,•isions
of this Declaration, and further stating the dates through which any Assessments have been paid by such
Owner. Any such statement delivered pursuant to this Article may be relied upon by any prospective
purchaser or mortgagee of Owner's Building Lot. Reliance on such statement may not e~tend to any
default of sucb Owner of which the signor of such statement shafl have had no actual knowledge.
9.20 Special Notice and Quorum Requirements. Notwithstanding w,ything to the contrary
contained in the Project Documents, written notice ofany muting of the membership called for the
purpose of levying a Special Assessment by the Association, or for the purpose of obtaining a
membership vote in conne tion with an increase in the Regular Assessment, shall he sent to all Members
of the Association and to any Person in possession of a Building Lot, not Jess than fifteen (IS) days nor
more than sixty (60) days before such meeting.
ARTICLE 10. ENFORCEMENT OF ASSESSMENT; LIENS

to.I Right to Enforce. The Association has the right to collect and enforce Assessments
pursuant to the provisions hereof. Each Owner of a Building Lot, upon becoming an Owner of such
Building Lot, shall be deemed 10 covenant and agree to pay each and every Assessment provided for in
this Declaration and agrees to the enforcement of all Assessments in the manner herei-n specified. In the
event an attorney or attorneys are employed for the collection of any Assessment, whether by suit or
otherwise, or to enforce compliance wjth or spe4;ific performance of tbe tenns and conditions of this
Declaration, each Owner agrees to pay reasonable attorneys' fees in addition to any other relief or remedy
obtained against such Owner. The Board or its authorized representatJve(s) may enforce the obligations
of Owners to pay such Assessments by commencement and maintenance of a ·5oit at law 01 in equity lo
enforce the liens created hereby. A suit to recover a money Judgment for an unpaid Assessmen1 shall be

mainlainable without fore.closing or waiving the lien hereinafter provided.

1O.?

A.ssessmeul Lien~

10.2.1 Crtatlon. There is hereby created a claim of litm on each and every Building
Lot to secure payment of any 1.md all Assessments levied against such Building Lot pursuant to this
Declaration together with interest thereon at the max-imum rate permitted by law and illl costs of
oollection which may be paid or incurred by tho Association making the Assessment in connection
therewith, including reasonable attorney's fees. All sums assessed in accordance with the provisions of
chis Declaration shall consti1ute a lien on such respective Building Lots upon recordation of claim of
lien with the Twin Falls County Recorder's Office. Such lien shall be prior and superior to all otner liens
or claims created subsequent to the recordatlon of 1he no&ice of delinquency and claim of lien except for
tax liens for real property taxes on any Building Lot aud Assessments on any Building Lot In favor of any
municipal or other govemmental assessing body which, by law, would be superior thereto.
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10.l.2 Claim of Lien. Upon default of any Owner in the payment of any RegulaT
As essment, Special Assessment or Limited Assessment issued hereunder, the Association may cause to
be recorded in the TwUl Falls County Recorder's Office a claim of lien. The claim of lien shall state the
amount of such delinquent sums and other authorized charges (includi~g the cost of recording such
notice), a sufficient description of the Building Lot(s) against which the same have been .use sed, and the
name of the record Owner thereof. Bach delinquency shall constitute a separate basis for a notice and
claim of lier, but any number of defaults may be included within a single notice and claim of Ucn. Upon
payment lo the Association of such delinquent sums and charges in connection therewith or other
satisfaction thereo( 1he Association shall cause to be recorded a further notices sting the satisfaction of
relief of :mch delinquent sums and charges. The Association may demMd and receive the cost of
preparing and recording such release befo~ recorcling the same.

10.3
Method of Foreclosure. Such lien may be foreclosed by appropriate action in court or
as otherwise permitted by statute.

J D.4 Sbbordinafion to Cutaio Trust Duds. The lien for the Assessments provided for
herein in connection with a given Building Lot shall not be subordinate to the lien of any deed of trust or
mortgage except the lien of a Mortgage given and made in good faith and for value that is of record as an
encumbrance against such Building Lot prior to the recordation of a claim oflleo for the Assessments.
Except as expressly provided In this Article, with respect to a first mortgagee who a~utres title to a
Building Lot, the sale or transfer ofany Building Lot shall not affect the Assessment lien provided for
herein nor the creation thereof by the recordation of a claim ofJien, on account of the Assessments
becoming due whether before, on, or after the date of such sale or transfer, nor shall sucft salo or transfer
diminish or defeat the personal obligation of any Owner for delinquent Assessments as provided for in
fuis Declaration.
ARTICLE 11. INSPECTION OF ASSOCIA TJON'S BOOKS AND RECORDS

tl ..l
Member's Right or lnspedio11. The membership register, books of account and minutes
of meetings of the Board and committees of the Association shall be made available for inspection and
copying by any Member of such Association or by such Members duly appointed representatives at any
reasonable time and for a purpose reasonably related to such Member's interest as a Member at the office
of the Association or at such other place as the Board of such Association shall prescribe. No Member or
any other Person shall copy the membership register for the purposes or solicitation of or direct mailing to
any Member of such Association.
I 1.2
R • les Regarding Inspection of Boo~ snd Record~. The Board of the Association
shaU establish reasonable rules with res])eCt to notice to be given to the custodians oflhe records by the
Persons desiring to make the inspection; hours and days of the week when such inspection may be made;
and payment of the cost of reproducing copies of documents requested pursuant to this Article.

11.3 Director's Rights of Inspection. Every director oftbc Board of the Association shall
have the absolute right at any reasonable timo to lnapeot a!J books, records and documents of such
Association, and the physical properties owned or controlled by lhe Association, The right of inspection
by e director includes the right to make extraots and copies of documents.
ARTICLE. Jl. IRRIGATION WATER

11,1
Water Shares. One share of water in the Twin Falls Canal Company per acre will be
included in the sale of each Building Lot. It will be conveyed to each Building Lot for the purpose of
sprinklers or sprinkler systems. The yearly wo.ter assessment and the expenses of water delivery for such
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share will be managed by Triple Crown Wa1er Company (or its successor in interest) under the Irrigation
Maintenance Agreement berween Triple Crown Water Company. the Association and the Grantor {the
"lnigafion Maintenance Agreement").
Irrigation Systehl.. Each Building Lot shall have access to irrigation water from the
12,l
Twin Falls Canal Company. Use of the irrigation system shall be subject to such rules, regulations, laws
and ordinances, as may be adopted and amended from time to time, of Twin Falls County, the State of
Idaho, and the federal government, if any. Use oflhe irrigation system shaJI also be subject to the
Irrigation Maintenance Agreement between Triple Crown Water Company, the Association and the
Graotor. By acceptance ofa deed to any Building Lot, each Owner thereby covenanls and agrees to be
bound by such Irrigation Maintenance AgreemenL The Association agrees to assume all the rights and
responsibilities of Triple Crown Water Company, unde.r such Irrigation Maintenance Agreement upon
recording of a notice of assignment by Triple Crown Water Company in the records of Twin Falls County
in a.c.cordance wlth the tenns thereof.

11.3
Non-Pot.tble Water. The Irrigation system may contain inherent dangers. Use of the
irrigation system shall be subject to such rules, regulalions, laws and ordinances as may bo adopted and
amended from lime to time, of the local jurisdiction, Slate of Idaho, and federal govemmeot, if any,
governing the use of the lrrlgatlon system. To the extent required by applicable Law, each Owner shall
clearly mark every non-potable wat.er mp on such Owner's Building Lot with a warning label or l:ticker,
and shall maintain such label or sticker. Cross--connections of any type or klnd whatsoever between the
irrigation sys~m and potable water lines must be Inspected and approved by the appllca.ble governmental
entities.
12.4
No Liability for Quality or Quantity of Water. To the extent permitted by law, neither
the Gran1or nor Triple Crown Water Company (nor any of its or their employees, agents, officers,
members, shareholders or directors thereot) shall have any liability of any kind lo any Owner, occupant
and/or any other Person for any losses, damages, or bodily injuries relating in a,,y respeot to the quantity
of irrigation ater or the qoolity of the irrigation water, or the ingestion of, or contact wi1h, the irrigation
water. To the extent pennittcd by law, each Owner, occupa.nt and/or other Person acoep1S the risk of
using the irrigation water and waives and releases any and all claims relating hereto.
12.S Maintenance of Underground Pipe and Water Lilies, Each Owner shall be solely
responsible for (a) the installation and maintenance any underground pipe or water llncs located on such
Owner's Building Lot that service such Owner's Building Lot and (b) the maintenance of any
underground pipe or water Jines located on such Owner's Building Lot that service other Owners within
lhe Property.
12.6 Water Shares to RemaJn Appurtenant. For the avoidance of doubt, notwithstanding
anything to the contrary in the lrrigatioo Mainteoance Agreement or otherwise, one share of Twin Falls
Canal Company water per acre shall at all times be appurtenant to each Building Lol. and shall remal.n.
owned by the Owner thereof.
ARTICLE IJ. DRAINAGE/GRADING

13.1
General Grading/Drainaae. Each Owner shall grade and drain such Owner's Building
Lot or property (and maintain that grading and drainage) to prevent the runoff or drainage of water onto
any acljacent Building Lots or into the streets. Each Owner shall a!so refrain from using excessive
irrigation water that overflows onto adjacent property or into the snuts.
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13.2
Residential Lot Storm Water Swales. Each Building Lot shall have a stonn water
drainage swale to treat and retain storm run-off,

ARTICLE 14. MISCELLANEOUS
14.1
Term. The Restrictions created hereunder shall be perpetual, subject only to
extinguisbment by the holders of such ReslTictions as provided by law. The Restrictions of this
Declaration shall run until December 3 l, 2025, unless amended as herein provided. After December 31,
2025, such covenants, conditions and restrictions shall automatically extended for such successive
periods of five (5) years each unless, by a vote ofa majOffl)' of the voting power of the then Owners it is
agreed to ch!lnge the Restrictions in whole or in part.
U.2

Amendment.

14.2. J By Grantor. Until the recordation oftbe first dee<I to a Bullding Lot to an
Owner other than the Orantor, lhe provisions of this Declaration may be amended, modified, i:.larified,
supplemented, added to or tennlnated (collectively, "amendment") by Grantor by recordation of a written
instrument setting forth such amendment.

14.2.2 By Owners. After the recordation of the first deed to a Building Lot, any
amendment to any provision of the Declnration, other than to this Article, shall be by an instrument in
writing signed and acknowledged by at leas1 two-thirds (2/3) of the tolal voting power of the Owners.
except where a greater percentage is required by express provision in this Declaration;provided, howewir,
that the Class B Member (if any) must also consent in riling to any such vote, and such amendment
shall be effective upon its recordation with the Twin Falls County Recorder's Office. Any such
amendment to this Article shall require the written consent of seventy-five pe~nt (75%) of the voting
power of Owners; provided, however, that the Class B Member (if any) must also consent in writing to
any such vote,.
14.2,3 Effect of Amendment Any amendment of this Declaration approved in the
manner specified above shall be bindjng on and effective as to all Owners and tlleir respective Building
Lots notwithstanding that such Owners may not have cooscntcd to such amendment. Such amendments
may add to and increase the covenants, conditions, restrictions and easements applicable to the Property
but shall not prohibit or unreasonably interfere with the allowed wes of such Owner's Building Lot(s)
which existed prior to such amendment.

14.3

Enforcement and Non-Waiver.

14.J,1 RlghC or Enforcement. Except as othe.rwise provided herein, any Owner or
Granter shall have the right to enforce any or all of the provisions hereof against any portion of the
Property and against Owners thereof.
14.3.2 Violation• 111d Nui ances. The failure of any Owner of a Building Lot to
comply with any provision hereof, or with any provision of the Project Documents, ls hereby declared a
nuisance and wilt give rise to a cause of action in Gran tor or any Owner for recover of damages or for
negative or affirmative injunctive relief or both.
14.3.3 Violation of Law. Any violation of any State, municipal or local law,
ordinances or reglllation pertaining to the ownershJp, oe<:upation or use of any portioA of the Property is
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hereby declared to be a violation of this Declaration and subject to any and all of the enforcement
procedures set forth ln this Declaration and any and all enforcement procedures in law and equity.
14.J.4 Remedies Cumulative. Each remedy provided herein Is cumulative a d not

exclusive.

14.3.S Non-Waiver. The failure to enforce any of the provisiorui herein at any time
shall not constitute a waiver of the right to enforce any such provision.
14.4
Interpretation, The provision of this Declaration shall be liberally collStruC.d to
effectuate ils purpose of creating a uniform plan for the development and operation of the Property. This
Declaration shall be construed and governed under the laws of the State ofldaho.
14.4. l Restrictions Construed Together. All of the provisions hereof shall be liberally
construed together to promote and effectuate the fundamental concepts of Ille development of the
Property as set forth in the recitals of this Declaration,

14.4.2 R triclions e erable. Notwithstanding the provision of the foregoing
Subsection 14 .4.1, each of the provisions of this Declaration shall be deemed independent and severable,
and the invalidity of partial invalidity of any provision or portion thereofshaU not aftect the validity or
enforceability of any other provision herein.

14.4.3 Singular Includes Plural. Unless the context requires a contrary construction,
the singular shall include the plural a• d the plural the singular, and the masculine, feminine or neuter sheJI
e ch include the masculine, feminine and neuter.
14,4.4 Captions. All captions and titles wed in this Declaration are intended solely for
convenience of reference and shall not affect that which is set forth in any of1he provisions hereof.

14.5
Notlc:~. Any notices pennitted or required to be delivered a.s provided in this
Declaration shall be in writing and may be delivered either personally, by facsimile or by U.S. mail. If
deUvery is made by U.S. mail, delivery shall be deemed to have been delivered seventy-two (72) hours
after the same has been deposited in tbe United Sta1cs mail, first clai;s, postage prepaid, addressed to any
Person at the address given by such Person to the Association for the purpose of service of such notice, or
10 the residence of such Person If no address has been given to the Association, or to the address of such
Person·as contained in lbe Twln Falls County tax assessor's rolls, Such address may be changed from

time to time by notice in writing lo the Association.

·

[Remainder of page left intentionally blank.]
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IN WITNESS WHEREOF, lbc undersigned has duly executed thls Declaration effective the
date first above written.

GRANTOR:

IDAHO TRUST DBEDS, L.L.C., an Idaho limited
liability company
By:

~8.)J~

Richard B. Giesler, Member

STATE OF IDAHO

)

County of Twin Falls

)

)ss.

On this 14th day of September, 2007, before me. tbe undersigned. a Notary Public in and fur said
State, personally appeared RICHARD B. GIESLER, known or identified to me to be a member of
IDAHO TRUST DEEDS, L.L.C., the entity that executed the instrument, and acknowledged lo me that
such enlity executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and mffixed my official seal the day and
year in this certificate first above written.
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Exhibit A
EMERALD Hmm-rrs LEGAL DF.SCRIPTION

[to be attaohedJ.
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Exhibit A

Emerald Heights

A PORTION OF THE NE 1/ 4 SE l / 4. SECTION 22, TOWNSHIP 10
SOUTH, RANGE 16 EAST, BOISE MERIDIAN, TWIN FALLS COUNTY, IOAHO
MORE PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCING AT THE CORNER COMMON TO SECTION 22, 23, 26 ANO
27, WHICH BEARS SOUTH 00'20'27" WEST A DISTANCE or 2652.38 FEET
fROM THE 1/4 CORNER COMMON TO SECTION 22 ANO 23; THENCE NORTH
00'20'27" EAST A DISTANCE Of 1326. 19 FEET TO TH£ SOUTH BOUNDARY

or

THE NE1/4 SEl/4; THENCE NORTH 89'50'59" WEST A DISTANCE OF
667.63 FEET ALONG THE SOUTH BOUNDARY OF THE NEl/4 SE1/4, OF SAID

SECTION 22 TO THE REAL POINT OF" BEGINNING;
THENCE CON lNUING ALONG THE SOUTH BOUNDARY OF THE NE1/4
SE1/4, SECTION 22, NORTH 89'50'59" WEST A DISTANCE
647.95 FEET;
THENCE NOR H 00'16'02" EAST A DISTANCE OF 588.00 FEET AlONG
THE WEST BOUNDARY Of THE NE 1/ 4 SE 1/ 4, OF SAID SECTION 22;
THENCE SOUTH 89"50'59" EAST A DISTANCE OF' 647.95 r(ET
PARALLEL WITH THE SOUTH BOUNDARY OF THE NEl/4 SE1/4, or SAID

or

SECTION 22:
THENCE SOUTH 00' 16 1 02'" WEST A DISTANCE OF 588.00 F(E:T TO A
POINT ON THE SOUTH BOUNDARY Of THE NE1/4 S[1/4, SECTION 22 TO
AND THE REAL POINT Of BEGINNtNG. CONTAINING 8. 75 AC~ES MORE OR

LESS.
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Exhibit B
BELMONT STAKES LEGAL OESCRIM'ION

[to be attached].
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ExhibitB

Belmont Stakes

A PORTION OF THE E1/2, SECTION 22, TOWNSH IP 10 SOUTH, RANGE
16 EAST, BOISE MERIDIAN, TWIN FALLS COUNTY, IDAHO MORE
PARTICULARLY DESCRIBED AS FOLLOWS:
COMMENCING AT THE CORNER COMMON TO SECTION 22, 23, 26 ANO
27, WHICH BEARS SOUTH 00-20'27" WEST A DISTANCE OF 2652.38 FEET
FROM THE 1/ 4 CORNER COMMON TO SECTION 22 AND 23; THENCE NORTH
00"20'27" EAST A DISTANCE Of 1326.19 FEET TO THE SOUTH BOUNDARY
OF THE NE1/4 SEl/4; THENCE NORTH 89"50' 59" WEST A DISTANCE Or
40.00 f'EET ALONG THE SOUTH BOUNDARY Of" THE NEl/4 SEl/4, OF SAID

SECTION 22 TO THE REAL POINT OF BEGINNING;
THENCE NORTH 89"50'59" WEST A DISTANCE

or

257.26 FEET ALONG
THE SOUTH BOUNDARY OF THE NE1/4 SE1/4, OF SAID SECTION 22:
THENCE NORTH 00'20'27" EAST A DISTANCE Of 256.24 FEET
PARALLEL WITH THE EAST BOUNOARY Of THE NEl/4 SE1/4. OF SAID
SECTION 22;

THENCE NORTH 59•50•59" WEST A DISTANCE Of' 170.00 FEET
PARALLEL WITH THE SOUTH BOUNDARY OF THE NE1/4 SE1/4,
SAID
SECTION 22;
THENCE SOUTH 00'20'27"
A DISTANCE OF 256.24 FEET
PARALLR WITH THE EAST BOUNDARY TO A POINT ON SOUTH BOUNDARY or
THE NE1/4 SEl/4, OF SAID SECTION 22;
THENCE NORTH 89'50'59 .. WEST A DISTANCE OF 200.37 FEET ALONG
THE SOUTH BOUNDARY OF Tl-lE NE1/4 SE1/4, OF SAIO SECTION 22~

or

we:sr

THENCE NORTH 00'16'02" £AST A DISTANCE OF 588.00 FEET ALONG
THE EASi BOUNDARY OF EMERALD HEIGHTS SUBDIVISION;

THENCE NORTH 89'50'59" WEST A DISTANCE Of' 647.95 FEET ALONG
THE NORTH BOUNDARY Of' EMERALD HEIGHTS SUBDIVISION:
THENCE NORTH oo· 16'02 '" EAST A DISTANCE Of 806.00 FEET ALONG
THE EAST 80UNDARY OF THE NE1/4 SE1/4, OF SAID SECTION 22;
THENCE SOUTH 89"50'59" EAST A DISTANCE
945.67 FEET;
THENCE SOUTH 02•32'38" EAST A DISTANCE OF 77.32 FEU;
THENCE SOUTH a9·45'3J " EAST A DISTANCE OF" 327.80 FEET TO THE
WEST RIGHT OF WAY LINE OF 2500 EAST ROAO;
THENCE SOUTH 00-20'27 .. WEST A DISTANCE OF 1.318.25 ALONG THE

or

WEST RIGHT OF WAY LINE OF 2500 EAST ROAO TO THE REAL POINT OF'
BEGINNING. CONTAINING 30.52 ACRES MORE OR LESS.
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Recorded for:

IDAHO TRUST l>EEDS. LLC
3:51:52 PM
0S-08-2014

Supplemental Declaration of
Covenants, Conditions and Restrictions
for Triple Crown Development

2014-007452

So. PaRes:11
F~~: S 40.00
KRISTJNA GLASCOCK
County Clerk

Deputy: DW'RIGHT

This SUPPLEMENTAL DECL,ARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS FOR
TRJPLE CROWN DEVELOPMENT (the"Agreement") is made effective as of this 8 day of May,
2014 by Idaho Trust Deeds, L.L.C. (the "Grantor").
WHEREAS, the Declaration of Covenants, Conditions and Restrictions for Triple Crown
Development dated September 14, 2007 was recorded in Twin Falls CoWlty, Idaho on September
14, 2007 as Instrument No. 2007--022981 (the uoriginal Declaration'');
WHEREAS, the Original Declaration applied to (a) the property legally described in
Exhibit A attached hereto and made a part hereof, whlcb property consists of approximately 8.75
acres, more or less, approved by Twin Falls County, as described further in the files of Twin
Falls County for the development of single-family residences, as the same may be amended or
supplemented from time to time (collectively, "Emerald Heights"), (b) the property legally
described in Exhibit B attached hereto and made a part hereof, wrnch property consists of
approximately 30.52 acres, more.or less, approved by Twin Falls County, as described further in
the files of Twin Falls County for the development of single-family residences, as the same may
be amended or supplemented from time to time (collectively, "Belmont Stakes"), excluding Lot
12 of such Belmont Stakes to which the Original Declaration did not apply unless and until such
Lot 12 was annexed in accordance with the provisions of Article 5 thereof and (c) any property
annexed in accordance with the provisions of Article 5 thereof.
'WHEREAS, in accordance with Article 5 of the Original Declaration, Grantor desires to
annex the property legally described in Exhibit C attached hereto and made a part hereof, which
property consists of approximately 19.88 acres, more or less, approved by Twin Falls County, as
described further in the files of Twin Falls County for the development of single-family
residences, as the same may be amended or supplemented from time to time (collectively, the
"Triple Crov-rn Subdivision Number l "), and to place such Triple Crown Subdivision Number 1
under and within the purview of the Original Declaration, and all ofits covenants, restrictions
and conditions as amended hereby~ and

NOW THEREFORE, for due and valid consideration, the receipt. of which is hereby
acknowledged, the undersigned hereby covenants and agrees as follows:

1.
Definitions. Unless otherwise noted herein, capitalized terms used 10 this Agreement
shall have the meanings set forth in the Original Declaration.
2.
Annexation. Granter hereby declares that the Triple Crown Subdlvision Number 1 shall
be under and with.in the pw-view ofthe Original Declaration, and all of its covenants, restrictions
and conditions as amended hereby. Accordingly, upon the recording of this Agreement, (a)
"Triple Crown Subdivision Number 1" shall refer to the property attached hereto as Exhibit C, as
the same may be amended or supplemented from time to time, (b) "Property" as defined in the
Original Declaration shall i11clude the Triple Crown Subdivision Number 1. (c) ''Building Lots"
SUPPLEMENTAL DECLARATION OF COVENANTS, CONDITIONS AND RESTIUCTIONS
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as defined in the Original Declaration shall include buildin& lots in the Triple Crown Subdivision
Number 1, and (d) ''Owners" as defined in the Original Declaration shall include ovmers of a fee
simple interest and buyers under executory contracts of sale of building lots in the Triple Crown

Subdivision Number 1 for all pwposes of the Original Declaration.
In furtherance of the foregoing, Grantor hereby declares that the Property subject to the
Original Declaration (including without limitation the Triple Crown Subdivision Number 1), and
each lot, parcel or portion thereof, is and/or shall be held, sold, conveyed, encumbered,
hypothecated, leased, used, occupied and improved subject to the terms and Restrictions set forth
in the Original Declaration (as supplemented hereby), all of which are declared and agreed to be
in furtherance of a general plan for the protection, maintenance, subdivisiont improvement and
sale of the Property, and to enhance the value, desirability and attractiveness ofthe Property.
The tenns and Restrictions set forth in the Original Declaration (as supplemented hereby) shall
run with the land constituting the Property, and with each estate therein, and shall be binding
upon any Person having or acquiring any right> title or interest in the Property or any lot, parcel
or poition thereof; shall inure to the benefit of every lot, parcel or portion of the Property and any
interest therein; and shall inure to the benefit of and be binding upon Grantor, Grantor's
successors in interest and each grantee or Owner and such grantee's or Owner's respective
successors in interest, and may be enforced by any proceeding at law or in equity by the
Association, the Grantor, Grantor's successors, any grantee or grantee's successors, or by any
Owner or Owner's successors. Failure to enforce any covenant, condition or restriction set forth
in the Original Declaration (as supplemented hereby) shall in no event be deemed a waiver of the
right to do so thereafter.
Notwithstanding the foregoing, until one hundred percent (100%) of all the Building Lots

in the Property are transferred by Grantor, no provision of the Original Declaration (as
supplemented hereby) shall be construed as to prevent or limit Grantor's right to complete
development of the Property, nor Grantor's right to use and to maintain model homes,
constmction, sales or leasing offices or similar facilities on any portion of the Property, nor
Grantor's right to post signs incidental to construction, sales and/or leasing. Grantor and
authorized builders shall have easements for access to a.11d use of such locations and facilities.
Common Area. Grantor hereby declares that "Common A.Iea" as defined in the Original
Declaration shall include the property indicated as common area on the official plat of the Triple
Crown Subdivision Number 1, including without limitation any retention pond located within the
Triple Crown Subdivision Number I.
3.

4.

Amendments to 0ricinal Declaration. Pmsuant to Section 14.2.2 of the Original

Declaration, the Grantor, as owner of at least two-thirds of the total voting power ofthe
"Owners" under the Original Declaration and as the Class B Member as set forth in Section 7.3
of the Original Declaration, hereby amends the Original Declaration as foJlows:
4.1. Definitions. Article 3 oftlte Original Declaration is hereby amended by
amending and restating Section 3.38 in its entirety and adding Section 3.39 to read as follows:
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"3.38 "Triple Crown Subdivision Number 1" sJlB..ll mean the property
legally described in Exhibit C to the Supplemental Declaration of
Covenants, Conditions and Restrictions for Triple Crown Development
dated May 8, 2014, as the same may be amended or supplemented from
time to time.
3.39

"Triple Crown Water Company" shall have the meaning set
forth in Section 7.5.6."

4.2.
Sizes. Roof Pitch and Garages. Section 6.3 of the Original Declaration is hereby
amended and restated in its entirety to read as follows:

"6.3 Sizes, Roof Pitch and Garages. Each single-family dwelling unit or
structure shall have a minimum of one thousand six hundred (1,600)
square feet of livable space on the main level Livable space shall not
include basements, garages, car ports, patios, breeze ways, storage rooms,
porches or similar structures. All roofs, except those in the Triple Crown
Subdivision Number 1, shall have a minimum pitch of 5:12, with at least
one (1) opposing gable. All roofs in the Triple Crown Subdivision
Number 1 shall have a minimum pitch of 4: 12, with at least one ( 1)
opposing gable. All garages shall be, at a minimum, two-car."

4.3. Exterior Elevation Finishes. Section 6.11 of the Original Declaration is hereby
amended and restated in its entirety to read as follows:
"6.11 Exterior Elevation Finishes. Unless a lower percentage is
approved in writing in advance by 1he Design Committee, at least thirty

percent (30%) of the front elevation of any residence shall be masonry."
4.4

General and Specific Restrictions. Article 6 of the Original Declaration is

hereby amended by adding Section 6.28 to read as follows:
"6.28 Exception for Existing Improvements. Notwithstanding the
foregoing Sections, the Improvements on Lot 1 Block 2 of the Triple
Crown Subdivision Number 1 are not subject to the architectma1
requirements, including without limitation, Sections 6.1 through 6.1 l , as
well as Section 6.13, of this Declaration; however, said Lot 1 Block 2 shall

be subject to all other requirements and Restrictions set forth in this
Declaration.''
5.
Confirmation. The undersigned hereby acl<J1owledges and agrees that except as
supplemented and amended by this Agreement, the Original Declaration and all docwnents and
instnnnents entered into in connection therewith are hereby ratified and confinned as being in
full force and effect.

[The remainder of this page bas been left intentionally blank]
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IN WITNESS WHEREOF, the undersigned has duly executed this Agreement effective
as of the date first above written.

GRANTOR:
IDAHO TRUST DEEDS, L.L.C., an Idaho limited
liability company

By:

~ B . )j~

Richard B. Giesler, Member

STATE OF IDAHO
CoW1ty of Twin Falls

)
)ss.
)

Ho-y

,

On this _1_ day of
2014, before me, the undersigned, a Notary Public
in and for said State, personally ap{e~ed RlCHARD B. GIESLER. known or identified to me to
be a member of IDAHO TRUST DEEDS, L.L.C., the entity that executed the instrument, and
acknowledged to me that such entity executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year in this certificate first above written.

Z- -.,.

7'

:z---:

Notary Public for Idaho
Residing at: 7 ~... ~... ti, , . .:z:' D -, 3 -so/
My Commission Expires: I ;?-- I "'2S 11.1
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TRIPL£ CKOWN D£V.tLOf'MEN'I' HOMEOWNERS ASSOCIATtON. IN& TATE

Of IDAHO .

A No?itPP.OflT COIU'OllATION
The undersigned, in order to form a corporation under the provisions of:X-itle 30, Chapter
3 of the Jdaho Code, hereby adopts and certifies the following articles of incorporation:

Article 1- Name

The runne of this corporation is Triple Crown Development Homeowners Association.
Inc, (hereinafter, the °COTpOration").
Article H -

Nonmofit

The Corporation is a nonprofit, membership corporation.

Afticle III-Registered Agent
The 5treet address of the i,:gistercd office of this Corporation in the: S1atc of Idaho is 2191
Pol~linc Road East.. Twin Falls. ID 8330 I. The ncme of its registered agent at aucb address is
Richard B. Giesler.

Miele JV - Incorporator
Th~ name and mailmg address of the ineorporator is:

Richard B. Giesler
2191 Polcline Rodd Ea,t
Twin Falls, ID 83301

Article V - Malling Address
The mailing addl'e$~ of the Corporation is 2191 Polellne Road E~t. Twin FaHs, ID
83301.

Article Vl - Pµm_ose
il1e Corporation does not contemplate pecuniary gnin or profit to the members thereof,
and the: specific purposes for Which the Corporation is formed are to provide for certain
regulations in connecrion with the development of the property (the "Property'') subject to the
Declaration of Covenants, Conditions and Restrictions for the Triple Crown Development
< l l ~ l / Artie:~ of1nt:;orporatfon
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recorded or to be recorded in the official :records ofTwin Fulls Cowrty, Idaho (the
"Declaration"); and to promote the health, safety and welfare ~fthe residents within the Property
by exercising those powers granted by the Idaho Nonpr<>fit Corporation Act, these Articles, the
Sy-Laws, the Declaration and the amendments or supplements thereto. including the power to
collect assessments from members and 10 secure any such assessments by a lien upon real
property to which membership rights are appurtenant.
~rticle VII - Duration
The Corporation shaH have a perpetual duration.
Article VIII - Membern
Each person or entity holding fee simple interest of record tO a building lot which is pan
of the Property (including sellers under executory contracts for sale. but excluding those having

such interest merely as seclll'ity for the performance of ariy obligation) shall be a member of the
Cotp0ration. There shall be one (1) membership in the Corporation for each building Jot located
the Property. Metnbcr!hip shalt be appurtenant to and may not be sepamted from ownership
of any building Jot located in the Property.

jo

ArticJ~ IX - Voting Rights
There shaU be two classes of mmibers. .Voting rights are d~nnined by class

membership.

(a)

Class A Members. The "Class A Members" shall be all owners of building Jots
within the Property with the exception of the: Class B Member (as such tennis
defined below). No Class A Member shall be entitled to vote prior to the Class B
Member Termination Date (a.s :such term is defined lx,Jow). Upon the occurren~
of the Class B Member Termination Dat.e, {a.) the Cws B Member (if any) shull
beoome a Class A Mcmbot with respect to each buUding lot it owns in the
Property and(b) eaeh CJass A Member ghall be entitled to one (1) vote for-each
bllilding lot In the Property owned by such person or entity.

(b)

CJcu.r B Member. The ''Class B Member" ~hllll be Tdaho Trust Deeds. L.L.C. or
its Suc.cessor (as such t~rm is defined below). The 0 Sue~ssor.. of Idaho Trust
Deeds> LL.C. shaU refe, to any individual or entity that (a) is designated as such
in writing by Cdaho Trust Deeds, L.L.C. or. (b) is a suc~r in interest ro the
entire int<:re~t then-held by Idaho Trust Deeds, L.t.C, in 1he Property; provid~d
however, that the term Successor :,hall cot include a ptttchaser of less than five: (5)
building lots within the Property, The Clas:, B Member shall be entitled to ten
(10) vote~ for each building tor in the Property owned by such Class B Member.
The Class B Mem~r $hall become a Closs A Member with respect to each
building lot it o'l,)llls in the Property upon the occurrence of the Class B Member
Termination Oatc. The ..Class B Member Termination Date" shall be the first to
occur of (a) the date designated in writing by Idaho Trust Deeds, L.L.C. <er the
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Suc~r. as applicable), (b) the date that Idaho Trust De~ds. L.L.C. (or .the
Successorj as applicable) has deeded the lase buildJng lot Jn the Property lo an
owner other than [daho Trust Deeds. L.L.C. or the Successor or (c) December 31 1
2017.

Article x.- TnjtjaJ Board of Dfrectors

The affairs ofthis Corporation shalt b"' managed by a Boe.rd ofDirectors of at 1ea$t three
(3) directors chosen as det.ennincd in the By-Laws.
The names nnd llddrelises of the persons who are to act in the capacity of Directors until
the selection of their successors are;
Richard B. Giesler
2191 Poleli~ Road East

Twin Falls, JD 83301

Lindsey Coton
2121 Candlewoo<l Avenu.e

Twin Falls, ID 83301
Jon Ca.ton

2121 Candlcwood AvcnllC
Twin Falls, ID 8.1301

Miele XJ - By-Le.ws
In furtherartce and not in limi.tation of the power conferred upon the board of diwctors by
law, the: boa.rd ofdirectors shall hove the power t0 make. adopt, alter, amend and repeal from
time to time: by•Jaws of-the Corporation, subject to the right of lhc members entitled to vote with
respect thereto to alter and repeal by-laws made by the board of directors.

Article XII - Assessments
Each Member shall he liable for paymCllt of a.ssC5sments &.'\ set forth in the Declaration or
the by-laws of the (orporation.

Article XIH ~ Limitation of Ljabi,lity
A director or officer of the Corporation shaf J not be liable to the C0Ipor4'tfon or ~l~
metnbers for nionetary damages for any action taken, or -~Y failure to take any action. as a
director or <>fficer. ~xccpt to the extent that exculpation from liability is not peanitted under the
law of the State of Idaho as in dfcct at the .tim~ .sucn liability ls determined. No amendment or
re~ of this Article XIIl shall apply to or have any effect on the liability or alleged liability of
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any di~ctor of the Corporation for or wifh respect to any ac1s or omimons of mch director
occurring prior to SU(;b IUTI1'mlment or n;peal.

Anicle :XJV - (ndemmfication
The Corporation shall, to the maximum extent pcnnitted from time to time under the law
()f the State of Idaho, indemnify and upon request advance expenses to any person who is or was
a. party or is threatened to be made a party to any threaten~ pcncling or completed proceeding,
whether civil, criminal. administrative or investigative, by reason of the fact that such person is
or v.-as or has agreed to be a director or officer of the Corporatlon or while a director or officer is
or was serving at the request of the Corpoiation as a director, officer, partzu::r, trustee, empfoyec:
or agent of any corporation, partnership, joint venture, trust or other entcrpri.s e, including ~rvice
with tespect to employee benefit plans, agai.rut judgments, settlcrnenb, penalties, :ftne.,1 including
any exaise tax assessed with rcspect to any employee benefit plan.• and teasonablc fees and
expenses (including attomc:y's fees and expenses) incurred with respect to the illvestiga.tion,
prcpamfon to defend or defense o'f such proceedlng; provided, how~&>ert that indemnification
tmder thls Article XIV shall be available only if (i) the director or officer, at tho time of such act
or omissi<>n, determined in good faith that his or her course of conduct was in, or no( opposed to,
tltc best inwn:st ofthe COJ:pOnttion and (H) the act or omission did not constitute fraud. gross
negligence or wil1M misconduct; and provtc:k<t funher, that the fon:going shalt not require the
Corpornsion to iodernnify or advan.c e expenses to any person in connection with any aetiOJl, sutt,
proceeding. claim or coumcrclaim initiated by or on beh.aJf of ruch person. Such indemnification ··
s}laU not be exclusive of other uidt!mnification rights arising under any by-law, agreement, vote

of directors or members or otherwise and shall inure to the benefit of the heirs and legal
representatives of such person. Any person seeking indemnification undet this Article XIV shall
be deomed to have met tbc standard of.COllduct required for sueh indcmnifiC4tion unless the
contrary shall be estahllshed. Any repeal or modification of this Artrele XIV shall not adv~ty

affect any right or protection of a director or officer of the Corporation witlt respect to any ad3 or
omissions of such. director or officer occun-ing prioT to such repeat or modification.
[The remainder of tbi, page has been left intentionally blank.]
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THE UNDERS IGNED, as the sole incorpore tor named above, hereby adoptl and certifies
the articles stated above as of ~ ~ f' . 2007.

~ A dw.1vi

JUchard B. OiC3ler

Sole Jocorporator

-
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December 22. 2015
To: Members of Triple Crown Development Homeowners Association, Inc. A Nonprofit
Corporation
The Board of Directors on December 1 , 2015, resolved to coltect the $360 .00 annual per

tot fee

for the pressurized Irrigation service in January, beginning January 1, 2016. The Triple Crown
Homeowners Association collects from the individual lot owners and pays the Water Company
tor the pressurized irrigation service.
The Board of Directors also resolved to collect an additional $240.00 per lot owner to cover the
other prolected expenses of the Homeowners Association beginning January 1, 2016. The
$'360.00 per year that you have been paying just provided for the required pressurized irrigation.
Up to January 1 . 20 l 6, I have pak:I alt rhe expenses for the grass maintenance, sprinklers, 1ence
maintenance, insurance, bookkeeping tax preparation, and legal expenses, and the
bookkeeping has been done by my wife at no cost to the H.O.A. For 2016 the Board has hired
Camelia Archibald of Associated Business Forms, LLC to do the billing and bookkeeplng. Larry
Smith has been rehired for 2016 to maintain the entry way grass and sprinkler system.
The Projected 2016 Budget is as follows:
TRIPLE CROWN DEVELOPMENT HOMEOWNERS, INC. PROJECTED EXPENSES:

$10,800.00

2.000.00
3,100.00
200.00

800.00

Payment to Triple Crown Water Co. for Pressurized \rrigation Serv\ce

Entry majntenance
Bookkeeping and supplies
Tax and tax preparation
Insurance, legal, and miscellaneous

$17,500.00

Based on the above projected expenses, the annual per lot fee will be $600.00 for 2016.
We are looklng for members interested ih being on the Triple Crown Development Homeowners
Association Inc. Board. If you have any suggestions or comments email me at
gfesfer.rlck@gmaJl.com or write to me at 2191 Polellne Rd E., Twin Falls, \0 83301

(~~!3

Jfu~1

Riehard B. Giesler
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"TR\P\.E. CROWN DEVELOPMENT HOMEOWNERS "SSOCIATibN, INC.
Notice of Actions Taken by Written Consent

Idaho Cade 30-3-49(4)
~\ease be aov\sed 1hat on December 1. 2015, members of the Trlple Crown
t)e\Je\a~ent \-\omeo"Wners Ass0ciation, JneL(the "Assoc;ation") holding over 80% of the
'lo'\\ng l)OWer ot \he Association e x ~ an Action by Written Consent <if Membftr,s in
Ueu o\ 1'.nnua\ 'Meettng of Members, whereby the foJlowing persons were e/eated as
o\tec\ots ot \he ~attoo to serve In accofdanoo with the by-laws of the Association
~ec\Ne January 1. 2016.
Jon Caton - (Chairman of the Board)
1435 11th Avenue East
Twin Falls, ID 83301
Kris Miller
1886 Talus Loop

Twin Falls, ID 83301
Richard B. Giesler

2191 Poleline Road East
Twin Falls, ID 83301

We look forward to working with all the Associations' members during this upcoming
year.

Dated and mailed on this 24th day of December, 2015.

Richard B. Giesler
Chairman of the Board

FricJ.e Crown Dew,lopment Homeowners Association, Inc.
Nof.,::f,! nf Actions Talcen bv Writt!.ID Cr:n:~nt
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For calendar year 2010 or tax year beginning

20

201 0 and ending

Use

Nnme

IRS
label.

Triple Crown Developmcnl Homeowners Association Inc
Numbsr. street and ,00111 or sU:I!! m,. 11 ~ ?.O. bOll. s.oo lnstruc1lons.

Other•
wise,

oMa ~- 1 , -c121

U.S. Income Tax Return
for Homeowners Associations
'

Employer idt!n!lncalion nt,mbcr

O,de OSSoCliilllOII lorrncd

2191 Polotinr.a Rood E
print or Clly 01 town. nitHe, a11d ZIP codo
typo.
Twin Falls, ID 83301

04-27-2007

Cl1ock 1f:
(1) D Flnal return
(2) D N~rne chsnge
(3) D Addrnss chan~e
(4) O An1e11ded retum
A
Ch~k type or homeowners association: D Goooomrllum managem nt 8$SOcialion 0 ResicJemial real estate association D Tlmsslmr,.. asscrielion
2690
B
B Total exempt !unction Income. Most meat 60% gross Income lest {see Instructions}
2242
C
C Total expenditures made for purposes described in 90% expenditure test (see instructions)
2211'2
0
0
Assoc:la on· s total expenditures for the tax )'ear (s&e instructioflS)
Tax-exempt Interest received or accrued during tha lax year .
E
E

-

-

Gross lncome (excluding exempt function income)

1

--

2
3
4

5

Capllat gain net income (attach Schedule D (Form 1120))

6
7
8

Net ~In or (loss) lrom form 4 797. Part II. line 17 {at1ach Form 4 797)
Other Income (excluding exempt flJncUon Income) (attach schedule)
Gross Income (excluding exempt function income). Add lines l through 7
Dedactlons directl y connected to the p roduction of gross income excludln g exempt function income)

9
10

2
3

4

.

'

13

Interest
.
Depreoialion (attach Form 4662)

15
17

,a

19
20

2.1
22
23

24
25
26

:Cf:Ji~
· ···

Repairs and maintenance
Renls

16

5
6
7
8

.

Salartss and wages

11
12

14

--

..

1

.

Dividends .
T11 xable inter~mt .
Gross rents
Gross royallies

'

.

Taxes and licenses.

4

.

•

•

•

•

•

•

0

9

10
11
12

.

•

•

~

~

~

13

•

0

•

t

I

14

15

.

Otl'ter deductions (attach schedule)

-

. .
.
Total daductions. Add lines 91hroogh 15
Taxable income before specilic deducIion of S100, Subtract. line 16 from line 8 .
Specirtc deduction ol $100
Tax and Payments

16

17

SiOO 00

18

·100

Taxable Income. SUbtTatl llne 18 lrom line 17
. . . . . . .
Enter 30% of nne 19. (T:"cmes re associations, enter 02% of ~ne 19.) .
Tax credits (see Instructions) . . . . . . . . . . . . . .
Total tax.. Subtract Une 2 1 from line 20. SeG lnstrucUons for raca!?,tur1t_9t,~rta!n .;r.~~!I,$
o 2009 overpayment credited to 2010 Z3a
~
.~,:e,;t'l:.Xi

l I

\

fo:

i

.:m.• ~,.,

b 201O estimated tax paym~nls .
. 23b _
_
c Total
d Tax deposited With fO(m 7004
. , . . • . . . . .
e Credi\ for lax ptlld on undistributed capital gains (attach Form 2439)
t Credi\ for federal tax pa)d on fuels (atle.ch Form 4126) . .
g Add lines 23c t11rough 23f . • . • . . . • • . .
Amount owed. Subtract line 23g from line 22 (sea lnslructions)
Overpayment Subtract line 22 from nna 239 . . . . . .
Enler omoun of Un 25 . au w~rlt Credited to 2-011 estimated tax

Paid

P!'eparar
Use Only

-------1---,

L.:2~3:.::c4.
~2c.::3..:::d-+-- - - - 1 - - -,
l-'2~3c..:o: ..i------+-- -1.

L...:23~r.,___ _ __._-...
24

•

Refunded

•

2G

PmVTvpe prcpa,o,'$ onm•

LeRoy Hayes
Fim\'9 llMlO

•

Finn's Ell~

Hayes & Sliver CPAs

For Paperwor1<. Reduction Act Notloe, see separate Instructions.

•

Phone RO,
C:u, No, 1141TH

Form 1120-H t20101
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Trlple Crown Development Homeowners Asseoclatfon Inc
Balance Sheet
A8 of Oecember 31, 2010
Dec31, 10
Al&ETS
CumntAN•
ChecklnglSavlnp
ICCU • checking

ICCU • ,avrng•

Total theclclng/Savlnp
Total Cwnant Astet•
TOTAL .USITS

418.98

30.00
--443.98

•48.96
.wu,

LWSIU'R!S & EQUITY
l!qulty

Netlncom•
TotiI l!qulty
TOTAL UASIUTIES & IQUfJY

448.96

-··-.i48.98

- .«ue
. -.. ·-
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Triple Crown Development Homeowners Asscoclatlon Inc:
Profit & Loss
January through December 201 O
Jsn-Doo 10

Ordlnlry lncomellllJJtl\St
Jncome

HomeUWMI"• Dues

Canal Co, Aan1ment pqmen._
Total Income

2,631.00

58.-44
2,090,44

Expense
ClleckOrcler
tmgdoft llanapmtm
Reltnbt.ne Cana.I Co Auen!Mfll

Total~H
Net Ordinary Income

N9tlnconw

16,80
:Z.000.00
224.88

•

2,241. 8

448.99
448.16
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U.S. l11come Tax Return

1120-H

i-:orm

oe,mrknn•11or '"' l,v;r;u,y

• Se. separale lnstntctions.

)f\~n:,t FttVIS!O'JH Sen,~

="

or calendar v~ar 20 11

2011

for Homeowners Associations
ur ax year begfnn111CJ

• 20 11 . am:! ending

'

l:nop~r!dc"tlllc~ll<!II NUl!l••r

Tr.iple Crown Development

TYPE

DR

PRINT

Association Inc
2191 Poleline Road E
Twin Falls, ID 8330J.

,r:

Homeonwers

O~l,tO ocl1J lion f1>11nod

4/27/2007

rn

i"'lFlnnt rerurn
(3) I ·]Ad<Jress cI1on9':t
(4)J IA1ne11ded r~tum
(2) f l N~e chanoe
A Cl'.9~~tro;i ol hoincoi':noi'i mocialron: I ICondDmtnium rnanagen,ent ruoe1Jtl,n
IXJ !k,,;len\lJ! 1e-m ~tale ;;stoctJl:on
[ ·11 inied1m 3ssaGi;)\m11
4, 679.
B Tula! l:l(~pt (i.Xlction income... Mus\ 11 e el 60% gro~ ,ncome ta.st (se ,m,lrutl!OllS).
8
.. '
C Tolol eirp«nd1l 11s rnede for purpose& dCSCl'ibed In 90°/4 oxp!!l'ldilllfe e~t (.s.>0 ;;true 'ons). . ,
4,8 09.
C
4 809.
D AssOdntJon's 1ot11I a1<pei1dil!J(1!£ ror lho tEllC year (see 1nslrucllons). . .
,. ,
.. ''
.
D
E T at -e:{emi;;l Interest received or accrued dc1ring l110 lax vear . . . '
i;;
• •
' • • r • • • • •
'
..
-·
..
' .
- ·'

ChftC~

.
........ ..
...
..
I

..

...

..

..

•

•

I

-

~

Gross Income (excluding exem_P.~t. !.:fuc:.:n.!.:c: .: t.:.: io~n:...i:.:..n:.: c:.: :o.:.!n.!.: 1e:t.)___ -,-- --,------ - l Oivlctends .•
. . . . . ... ..... . .. . 1--1.c......i- - -- - - - 2 TaxElble lnlere~t . . . . . . • . • . . . . . . . . . . . . . . . . . . . . . . . • . . . . . _. . _. . . . . . . • . . . . . . . . . . . . • . . . . . . . ... .. , .• 1-.:.
2-1-- - - - - -3 Gross rents .... . •. .••.... .•. .. . • • • . . . ..... .. .• . ..•• . ..
4

-·· · ·· · ·· ···· · ·· ·• ·• •··· · · ·· ··· ·· ·· ·· ··· · .. -~ =-3~ - - - -- --

Gros royaltitia . . ... . • •. . • • . • ....•. , . .. . •. . ... ..• .. . . , . _.. . . . . .•. . •• . • , .... ..• ... , • .. ...... . .... , . •

4

5 Ct1p!la1g~n net Income (attach SchedOle O ('Fom, 1120)). . . . . . . . . . • . . . . • , , .. .. . . . .. , - , - ...... , • • • • • . • • 1--=c.
!l'- i - - - - - - -6 Net gain (or loss.) frorn Form 4797 , Pi!lrl 11 . line 17 (altadi Fern, 4797) . .. . .. .. . . . . . .
• . . •... . . . . .. , • 1--6~-- -- - --

7 Olher Y"tCOme (exc!ull!ng exempt luncnon Income) (altactl sct'le<iule) . . . .
. . . _. . . . . . ... . . . . . l--7' - - 1 - - - - - -8 GroH incoma (exclud;n exempt h.nctiffl income . Add lines l throu
7.. . . . . . . . . . . . . . . . . . . . . . . . . . • 8

--::--

0.

Deductions (directly connected to the production of gross income 1 excluding exem t tune ion income
9 Salll(les ~nd wages .. . .. . . ..... , . .. , ...... . .. , . . . . . . . . . . . . . . . . . . . . . . . . . . . . ... , .. , , . . ... .. ... ... . 1--9
: c...+------ ~

10 r~epair s and mn11,tenanea .... . . . . .. , .. . .. . .. .. , , . ..... .... ... . ...... • . _. . .. . . . ... . . , , . ... ... . , . , . . , . . i-=-1-"-o-+--- -- -- 11 RentJ;. .. . . . , . . , .... . ... . .............• . . .. , . . . . . . . . . . . . . . . . . • ..• , ..• . ..•... .•. . . .. . .. , . , . . .. . . J....:1..:.1-1---- - -- 12 Toxe.s and licom,es . ..... . . .... .. .. . .... .. .. , .. ,... . .. . .. .. . . .. . . ..... . . . . . . . . . . . . . . ..... . ... .. .. . l-!1:2-1-- - -- -- 13 1 terest . . . . . . . . . . . • _. . . • • . • . . . . . ...• .. •...... . .• , . . __ ••• •• . • •
• .. . A
.. t
.. .. .. .. .
f-'1-"-3- + - - - - - - -14 09pr9clallon (attach Form 4562) .. . . ... . . . ....... . , .. . _. . . . . . . . .
:;~
. . . . . . . . . . . • , •• , , . ~124~ - - -- -- 15 011,~r d.iductlori, (attach si::hedultt). , .. .. , _. . . . . . . , . . . . . . . . . . ,.. " . . .. ... . , , . . . . • . . . . . . . , . . . , . . . l---!1.:;
5- 1 - - - -- - ---:::~,.1,
16
0•
1G Tot.at doducUom1. Add Hnes 9 throug11 15. ... .. .. . . . . . .. . . . . . . • ,. l _• --· - · • • · · • • · · .. · · · · ' • · · • · ' · • ·
17 To:u1ble i111.'0ll1e bvfore specific d~ducUon of $100. SJ.lb\lac( r ~ 1 , ~.V. ...... .. . . . . . .
. . .. i-.:1.:.7~ - -- ----,--=--::,.-,o,.......

[L:...

18 S ~cif1c d:!:ducuon ot $l 00.. . ....... . . . . . . .. . . . .. . . .. .

. . . . . . . . . .. _..

$100.

.. ... .. ... . ... . .... . 18

-10 0 ,
19
1--=20.::....i1 ,.-.---- ---=0..:..
,
21 Tm: crucits (see Instructions) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . _. . • . . . . . . . . . . . ..... . ... .... . . . .. .. . . .. 1--=2.:..1-+-- - -- - -22 To al fax.SUblrnct llne 21 rrom lloe 20. See tn:wucliOAs for recapture of ($"1=lifl ctedils , ... . .. .. . . . . .. . ... . i..;;;
22;;....i, - -- - - - - - =O..:..
.
,-.,7---"7:J";· ',7-J· ·.;,"il';;:,·• : --i'.?<:'%"". •i"'' .';""~
23 n 20l0 OWirpaym I Cf5.d llad lo 201 . . 23a
. -·c!·,; ;.v ·•- ~•~·-~;.:•~' : . ;~~& , · :.if(;
19 T11xable lnconie. Sublr11c:t line IS from hne l 7. .. .

20 E1·1ter 30% of' Hn11 19. (Time&hare assocla\ior.s, fl('lter 32.% of bne 19.). ..

I

I

. . ... ... .. • •

I-

b al\ J es!i1;1~l~d til-\ pay11mlls .... .. . ., .. . . . 23bl c T~al .. 23c
O. £,;,r;
d Tax deposited wilh Form 7004 .... .. . .. ........ , ........ . . ... .. . . .. ... , 23d
c Cr~dil tor Im paid Cl\ uodut,-ibuled capill!I gain! (a!.izth fOffl'I 24.19). . •.. . , . . .
23 e
,f\i
1 - " - - 1 - - - - - -- - - 1 1 ~-\r'
Cfe:iil for federal ta:< paid on fuels (alla d'l Form 4136) . •.. , .. , .. . ,.
231
,~;·11g Add ltnqs 2Jc through 23t . . . . . . . . . . . . . . . . . . . . . . . . . . . . , , . . . . .
. •. .. , . . . .
t-=2.::.3"1--------'0_.
24 A111out1l owed. Subtract l1ne 23g lrom line 22 (see i,1all\1cllons).. .... . . . . . . . .... , • . . .. . . . ...•.. . ... . . t-=24..:.....Jr - - - - -- ----'0.....
.
25 Overpayment. Subtnict line 22 ltorn line. 23g. . .. ... .. . . , . . . . . . . . . . . . . . . . , .. , . ... , . . • . . . . . . . . .
~25~- + - - - - - - - Z6 Ente~ an1ou11t of line 25 au want: Crodl tod to 2012 osllmnlcd tax •
Rotundod • 26

I'.tl~jj

Sign

1-!ere

-

Paid
Prepa1·or

Fl ..il'~P•n1•

Use Only

futtl'udCni:n ...

•

Hayes & Silver, CPAs
-2106 AddiSOl'l ;a_•Je S

Twin Falls, ID 83301
BAA For Paperwork Reduction Acl Notice, sae separata inslruclions.
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Triple Crown Development Homeowners .4$scoclatlon Inc

Balance Sheet
A. of December 31, 2011
O.e ~1. 11

ASSETS
C11mntAs1.w

ctlecldag/Savln,a,
JCCU • chec:kfng
lCC.U • sntn91
Totll ChKldngl8a¥inga
TotatCUMntAIMII
TOTAL ASSETS

289.48
30.00
319.48
319.<t8

319.4t

LIABIUTIES t. lQUITY
!qufty

Retained !amtnp

Netlncom•
Total Equity
TOTAL LIABIUTI!S & EQUITY

446.9&
-129. 8

•

•

319. 8

)19.48

P1911
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2:1t PM

Triple Crown Development Homeowners Asscoclatlon Inc

Profit & Loss
January through December 2011
Jan •Otc 11
OrdNry "1cotr,•~
lnGollle

HomeowMl'•Dues
Total lnCOffle
&penae
lrrtgdon-....nt

...880.00
27.22

Offl~bpplln
Poetqe and D•llvlf)'
~mburst Cantl Co Astftlffleflt
Total

!U O
<48.72
4,808.74'

hpenee

-129.48

Net Ordln-,y l'tloome

tt.ttncomt

e

-129.48

-.
Pagt 1
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Form

U.S. Income Tax Return
for Homeowners Associations

1120-H

r,.,~~fln'..-1Uf lhe 1,uao,ur
li1.lw1!Q.1 P.~~Q'i"WJU ~ rvi,:e

Fer c;;lenclar year Wl2 or \ax year beginning

TYPE

OR
PRINT

. 20 12. and ending

Triple Crown Development Homeo"1ners
Association Inc
2191 Poleline Road E
Twin Fal ls, IO 83301

Oleck !f:

(1 )

2012

.. lnlonmtlon about Form 1120-H and 111 separate fnslmtUons Is ~L www.lrs.gov/fom11,ZOh.

0 Final rel urn

(2)

- IA>

D Name change

(3)

7/27/2007

[J Address chtmge

(4)

D Amended re lutn

6 Toli!I er.empt funclion u,come. Musi meet 60% gross income tesl (se(: iM:lJvcl1ons} . · ······ · · ·· ..... C Tel.ii expenditures made lor purposes <\esdlbed in 90% e.11:pendll re lest (see in~,lflJClt0ns) . .•. . , ....... ..
D Ass.ocia tlor\'s loll'll expenditures for lhe lax year (see In lrue-11ons) . .. . . . I '•• ••• .. ·· · · · ••I. .. .. ,.....
E Tax•eKemp\ lnleresl rsceived or acctued tluring lha 111~ y(;)ar. .. ...... . . .. . ... . ... . .. . .. .... .. . . . . . ...... . .
~

e

6. 814.

C
D
E

152.
152.

Gross Income (excluding exe111pt function income)

1 o·vidonos ....... . .. . .. . . ................ .. .... .. . .... . ..... ......... .. ..... ....... . ,' , ..... ....... ....
1
2 Taxllbl lntoresl ... . .. .
... . ...... ·-·...... , ... .... ...... .... ... ,..
2
3 Gross rents ......•......•.... .. ... .... ... . .•.. .•........ .... , .. ... . ....• . . . . ·• ······· ·· ······· ··· · 3
.... ... .. .. ..
4
4 Gross foyalties .. , .... • , • • , •........•. . . •..• .. •. .•..•.... .... . .• . •.. •.... ....
s
5 C<lllilal gain net inetime (atlach Scll8dule 0 (form 1120)) . . .. ... ... ..... ········· ··--········· •· ... .. .. ..
. ... 6
.....
•' • • · · ....
6 hie\ g.iln (or loss) from form 4797 Part II , line 17 (i1llach Form 4797) .
7
7 OHw int omu (excluding exempt /unction Income) (attach statemenl) . ... ... .. . . . .. .. . . .. . . . . ........ . . . ,
8
B Gross Income (excluding eKCl'l'lPt luncllon Income). Adel lines 1 through 7
Deductions (d1reclly connec ted to the proeluc\lon of gross income. excluding exempt tunct1on income)
9 Sal;;des ond wages . . ..... .. .......... . .... . .... .. . .......... . . . ........ .. ...... ..
..
9
10 Repair s llnd mainlena,nci, . . ........... .. . . ... . .. ..... ., .. .. . ... . . - . . . . • .. . . . . . . . . . ..... . ~
. . . . 10
n Re,<•· ··••· ······ ······ ····· ····· ···· ·· ·· ··········· ······· ·· ··· c o ......
1l
12 TtilCesan<l l\censes . . ........................ , .... .. ....... ........ . ..... , .... · ... .. ..
•- ·· ·· · · 12
13 lnhires~ .. , . . ..... . . ... , .. .. . . . ... . , . . .. . , . ... ..... . . . ......... . . .. . . . • • • • • • , , • · , · · · · • · · , · · · · · · · · · 13
l<1 Deprec10\ion (attach Form 4562)....... ...... .. .. , ... . .. . . . . . .... ........... . .. . . , . . . .. . .. . . ....... ... . 14
15
H Otl)er deductions (alleth statement) . __ . . .. .. .. .......... . ......... ..... , ......• ..
''''
16 Tolal dedueUons. A<ld lines 9 ll\roLJgh IS . ... ......... .. .. . . ...... .. .
... ........ .... ... , .............. 16
17 TaxablQ Income b~rore speclilc deduction ol S100. Subtrnel line 6 from iin<: 8 ... .. . . . . ............... .
17
Specific d11cl\1olion or '$JOO .. ... ..... . . . .. . . .. ....... .... ... __ .... . ........ ....... ... ... ..... ... ... .... 18

..

········· ·········· ····· ··

..

..

····· ·· ·· ········· ··· ·· ·· ··· ..
-•

•

I

0.

I

·· ···· ······· ....

..

,a

Tax and Payments
19 Taxable income. Suotrac-1 llne 18 from line 17.. .. . .. ... .. . .. . ...... . . . ,,., .............. ........ . ., , ..
20 Ente, 30% or lino 19. (Tlmashe.re associelions. enler 32% r:d line 19.).. . . , .. . , .• •. . . . . . , . _. .. . .. . . . ., . ... .
21 Ta'll credlls. (see lnslrucUons) . . .... • ..• .. . .. . .. . .. . •.•.. .. . .... . ..... . . . . . .. . .. . .. .. .. ... .. •. . .... ,. ,
22 Totol tnx. Sllblracl line 21 from lllle 20. See instrucl'io11s !or recapturG ol cc.1 ein c 1« dlts . . . . . • . •• . • ••
..
-·
a 2011 ovorpa~nt credited to 2012 .
"•
b 201.? llShfflil 00 lox Pili onls......... .. . 23 b
le h ! I • 23c
0.

..

0.
0.
$100.

-100 .
0.

19

20
21

0.

22

-123al

,, -·
Tii" deposited wlU1 Form 7004 .. , ... . .... . .. ..... ..... .. .. . ........ .. 2Jd
., ~
e Cccdlt lor t.11 paid on undistributed c.,,pil.ll !Jilin&(allaoll FOlm2439) •• . .. ... . .. . .. . . ... . 230
I Crodil for ledel'al l o~ paid on luels. (attach Form 4136). . ..... .. . ... ... . 23 1
...
..... ... . ...... .. 23g
'ii ;¼.de! tln<:s 23c lhrO\Jgh 23f. .•... . ... . , ,. ....... , .. , . ..... . . ... .
. . .. .. . ... ... ... 24
24 Amount owed. Subtract llne 230 from llne 22 (see instructions) ... ... .. ..... . .
25 Ovcrpoyrnont S,ubtract lloe 22 lrom line 23_g •.• ..•. ...• . .. ..••.... ...
.. ........ .... ....... .. ..... . 25
Z6 Ente, amount of line 25 you wont: Credited to 2013 estimated tax. ..
I Rolunded ~ 26
,

d

.

Sign

Here

•

Srgf'lil lurtt of ufoco,

Paid

LeRoy Eaves

Preparer

1'111;,'"n•nw

Use Ooly

0.

0.

Unllur P.enolUes of pu1 j1ny , I lle~lo,o UR>I I h<ml "xarnintt~ 11),1 rnl..,,,, includi"II ~'°"wnp""Y:::f ••J•~dlh!1 o,vJ $\Olum~111~. u" d 10 ~ bo!1 ol my kr.owlod(J11 Mel
b•ilM, ,1 11 """• C,l!tcci, ond cmnplfflll- Dllclaroll!on or ptllf!nr,ir (olhtr 1,~n l:lJp:>~Cr) ,:a bn r.n o~ inw,1101'0" o r .,.,11t11 Pl'IP "'IJ llH °"'i lu«.,•1~11!0~-

Pri<w1yp1 p,o-c, • ,11,me

---

.

I

Ir1.,1~

Proi,o•~' • "gr,11...-0

LeRov Haves

,

•

l

z?}./
(..--"' y"- /
r

blu

-

(- / J

p Haves & Silver.
CPAs ~ 7J
l'Jo1~00dfws. ~i88 P.dd:bor. A•~e Ei
!/S-o l:/IJ 7 £AN't) ll~- Al.
Twin Falls 1D 83301

BAA For Poporwork Reduction Act Nollce, see separa te inslruchons.

• I

!,Jr,-,, tlt•J IRS d1ttuis \w, •e!t1rr,
with 1.~ S,J!cr:m,:,, ~h(,,',I\ btlhJ't(
i,rni, ,nst,s)
1111

Tl ll,1

IE!Yl'I

l • IPO 1314 7 95
~~1.: ~~plo)'ed

'"'"" E"'
Pl,c,,l)N).

II

PTIN

...

(208) 736-3711
Forrn 1120-li 12012)
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Triple Crown Development Homeowners Asscoclatfon Inc

Balance Sheet

Ol/19115

C.$h8nls

As of December 31, 2012
Dec ~1, U

ASS!T8
CumtntAaMII
ChecklnglSavlnp

ICCU • cheeking
ICCU-tnlngs
To&at ChecklngtS•vtt1gs
Totai Cum,nt MIN
TOTAL ASSETS

UABIJTIIS l lQUrTY
l!quky

Rtitlntd eamrna•
N•tlncome
Total l!qufty

TOTAL UABll.mes & EQUITY

-

8,951.02
30.00
·· --8,981.02
8,981.02

8,N1.02

~'=

319.48

U61.S4
e.~1.02
ll,t81.02

Page 1
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Trlple Crown Development Homeowners Asscoclatlon Inc

Profit & Loss

Oll11/15

Cuhlals

January through December 2012
an •Dec 12
Ordinary lncOIMlhpe,-

tn1.om•
Homeown•,.• Dues

6,813.52

Total Ille~

e,e1u2

!XptCIM

~SuppllK
ll'ost.ge end Delivery

Total Expanse
tht Ordt,wy Income
Netlneome

61.98
80.00
151.98

e,661.54
. 6,881.54

Page1
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, ..
Form

.
U.S. lncoine Tax Return
for Hon,eowners Associations

1120-H

For calcnd3r year 2013 or tax yaar beginning

2013
tl ng

• 2013. all(!

Employor il!en110u:io11 l!lllliblir

TYPE

OR
PRINT

Tripla Crown Development Homeowners
Association Inc
2191 Polelinj Road E

Oillc -.s>~,m!i(i,-1 ~

Twin Falls, IO 83301
Cl1cck if:

(I)

I ]Final rehlrn

(2)

D r•eme change

7/27/2007
0Ame-nded reforn

(3) LJAdtJress c a~c

(4)

B 1o(al f3;.(C1mpl function Income. Must mer?t 60% gross Income lest (see Instructions). ... , .. , ..... ···-· • ···
B
5
C Tot.ii expend11urP.1s made tor purposes de'scrlbed in 90% eXpendlture lest
ln~lrvellons) . ... . . ... .. . ....
C
5.
D Assocli1tlon·s 1otal sio:pondlhires for the lox year (see instrucllons) , .. ......
D
5
..... ,
E T,,x•"llornpl h·1l1Jrl:13t received or 11ccrued d\tr!ng
tm: year. . . . .•.... . ...... •. , ,
Gross Income (excluding exempl function income)
1 D1vlclends . ... .... •.. ... ..... .. , . . . ..... - . - .. .
, .... .
1
• • 1 1 • • • • • • I , , , la• • • • • •
2 Ta11t1blB inleres1 . . ... . .. . , , . . .. . . . .. . . . ..... ... .. .... ... , ... .. . ... . .. .
2
t ••i• •· · ..... , ....
3 Gro$S rents .•.
+
4 Gross re>yalllos .... . . , ...•... . ... •... . . ... .. .•. . ..... . .••...... . .. • ... .... . .•• •.• .•. • , .. . •. . • . . ....... .
4
5 Caf,.~ tel gain et inCQm~ {aRach Schedola D (Form 1120)) .. .. .. . .. ... ...... . ... .... .. ,,11 •• ········ ·····
5
6 Ne1 Qt1\n (or loss) frorn Form 4797, P~rl u. line 17 (a11Elch Form 11797} ... . , ............... .. , ... .. . . . ... . .
6
7 Olller Income (excludlng exempt function income} (allach statement) ., ........ • . .. ........ ... . . ... . .....
7
8 Gross income (excluding e.lCempt fw,ction income). Add lines 1 through 7..... ..... . ....... ..... .........
8
Deductions (direct! y connected to the Ixoduct1on of g ross income, excluding exernpl function income}
9
olntles and woges.... ..... . , . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ~
- .. . . . . . . . . . . . . . . .. . .
9
10 R<!paifs and molnlonanc;o........... . . . .............. . .. .. . ............. . .
. . . . . . . . . . . •. . . . . .
10
11 R !!;... .... ..
. ............ . . ............ ........ .. ..... ~
- .................... .... .. 11

w,e

··· ·····
···· ···
........ ··········
······· ··· ···

u,e
~

•

-

•

•

•

6

0

•

•

•

••

•

•

•

•

•

0

•

I

I

I

•

0

0

•

0

0

0

0

~

o O O •

I

I

O

•

•

•

•

0

•

•

•

•

I

I

O

,

j

O

•

•

•

•

• -

I

•

•

•

4

•

•

t

•

•

0

0

•

... .

0

t

I

o

•

~

•

•

•

... ..

0

I

•

I, o O

I

I

•

o

I

o

o

o

o

o

•

•

0

I

O

I

O

0

c

007.
067.
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Triple Crown Development Homeowners Asscoclatfon Inc

Balance Sheet

Ol/11110
Cnh8t&la

Aa of December 31, Z013
DtoS1,13

ASSETS
CumntAs.-

CMcllnglSawlnga
ICCU-ch~lng

ICCU • nvlngt
Totel Cheokln9'S.vlng1
Tolal Curr.nt AaHa.

TOTAL ASSITS

6,860.87
30.00

- -··. ··-

- 8,890.87
·--6,890.87
6,890.87

LIABILITIES & !QUlTY

Equity
Rtttlntd Elmlngt

N1tlnoome
Total Equity

TOTAL UA8ILITIES & EQUITY

6,981,02

•90,15
8,690.87

--·-6,890.87

=
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2:20PM

Triple Crown Development Homeowners Asscoclatlon tnc

08118111

Profit & Loss

cas11 Basia

January through December 2013
Jan-Otc 13
Ordt,my lnoomtlbpMH
lnGOme

Kom"wner'• Ou•
Total Income

Expen11
•~allon Management
Office Supples

StalaTu

Totll!xptnat
Net Ordinary~

Net Income

5,00US
&,008.TS

5.040.00
28.90
30.00
6,0te.90
------90.16

-to.1,

Pa~• 1
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U.S. Income Tax Return
for Homeowners Associations
O,,p~r:mact QI 1110: 1 JO:<lOll'f
lnfo,rint 1-la-.c t~,~ ·s~rvlc~

For calendar year 2014 or tax year beginning

TYPE

OR
f'RINT

, 2014. and er1dinrJ

Triple Crown Development Homeowners
Association Inc
2191 Poleline Road E
Tkln falls, IO 83301

C11eck i!:

2014

• ln!o11i1<1Uo11 allout f orm 1120-H and Its sapirdlt i11strucllons I~ st www.Jrs.gov/lorm f 120h.

0) LJFlnal relUtn

(2)

l!llrtw~

1/27/2007

0 Name chano&

[lAdcnm; chzinge

(3)

(4) Qt,rnk!nded rewrn

A
B

olal exempt !unction income. .us\ 01eel 60% gross Income esl (sae. ins rucltons).... ..... . . . . . . . . . . . .
Tolal eKpendilures mede for plfl'poses t:iescr~d In 90% el(.lenc!ilure les\ (sae ,nstcuctioos)... ....... ..... .
D Associ.iUon's lulol exJXlndlturos for the tax yettr (see lnslruetloos) .. .. . .. ,. ..... , . . . . .. . . . . .. . . . . .. . . . . .
E fox •otompl b1teresl received or accruad duri,,g the tax year.... ...... . .......... , .. . . .. .. .. .. . .. • . . . . . . . .

B
C
D
E

1
2
3
4
5
6
7
8

1

C

Divldands . . . . . . . . . . . . . . . . • . . . • . • . . . . . . • • . . . . . . . • . . • . . • . . . . . . • . . .

• . • •.. .. . . . . . . . . . . . . .•. . . . .

6 282 .
6 680.
6 680 .

Taxable lriteresl .. .. . .. . . .. . .. .. . .. . . .. ... . . .. .. . . ... . .. . .. . . . . . . .. .. . . . . . . . .......... .. 1---2--1-------Gross 10 Is . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . .. , . , . . . . . . . . . . . . . . . . . . . .
3
1-.;__1--------G oss roy.iJll<ls . , . . •.... ..••.•• , . • • • • • . • . . • . . . . . . • . . • . . • . . . . . . . . . . • • . . •.••.• •, . . • . . . . . . . . . . ...... • . ,
4
1----1--- - - -- -

Cll pII o! galn net income (allacn Schedule D (Form I 120)) , .. . ....... .. .. . . ..... ... . ..... . , .. , .......... .,_;5:......i---- -- - Nel g,1ln or {loss) from Forni 4797, Perl II. line 17 (~ttoch ForrJ1 4797) .. ... .. .. .... .. .... . .. .......... , ,
6
01 her income (e,;cluciing e:ie.empt funcUon income) (at1ad1 stalemont) ... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • 1--',,--1-- - - - - - : :Gross lncorne (eKcludfng exempt rundlon Income). Add Unes I through 7. ........... . .. .. .. ... . ...... , . . .
8
0.

l--~--------

9 Salaries and wu~s.. . . . . . . • . . . . . . . • . . . . . . . . . . . . . . • . . . . . . . • . . . . . . . . • . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . 1-J}c-.1--------10 Rcpa rs en<I mal~nance •.. ... . ....................... •. .. • .. . ...... .... . . . •... ......... . .......... .. . i--:-1.:.0-+-------

-.

Rents.. .. . .. ... .... . ... . ................ .. .. .. . ... ... . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
11
1--....-Jf--- - -- - 12 Ta) e 5- .ind licenses , , , . .. . ... . . .. . . ... . . . ... .. .. ..... .... . , . . . . . . . . ~-. . .. . . . . . . . . . . . . . . . . . . . . . . . , . , 12

11

13 lntero~l .. . . . .•..... . . ...... , . .. .. ... ... .. . . . .. ... , . . .... , ... .. • .... . .. ·...... . . ..• .. . ......•.. . .. . 1-13_,_ __ _ __ _
111 Dtpr ciallon (31tach Form 4562).. .. . .. .. . ..

. • .. .. .. .. . .. .

..~

·. \ \ ' .. . .. . . . • . . , . .. .. . 1--,-14:--+-- -- - - 15 •
16 Total dr:ductlom., Add lines 9 lhrough _1 5 . .... .......... --(( ·.:·:--· ... ..: , : . .... ... ............... .. .... 1--,-16:-+- - - - - - 0 ~ .
17 Tax.Jble Income befuFS specific deduction of $100. Su a l~rofu It~ 8. . .. .. . .. . . . . . . . .. . . 1--17~--- --.....,.-cc-::Oc-.
18 Specific deduction of $\00 .......... . .. . ........ ... . . . .. .. .. ... . . . . .. .. .. . . .. .. . ... . . . . .. .. .. . . .. . .. 18
S100.

15 0lhar deductions (attech Slatcment) ... ....... , ......... . ... . .. :: ... .!} . .. µ .. ..... .. ... . , . .. .. . ..

Taxable lncoine, Subtract line 18 from tine 17. ........ . ........... ... ... , ........... . ....... , ........ .
Enter 30% of line 19. (Timeshare assoclalions, enter 32% of Ina 19.).. .... . • . , ..... .... ........... . .... .

19

-100.

20

0.

21 Tax c1eclits (see ~,structlons) . . ... . . . ••... .. .. . . , . . .•... .. ........ . .. . .. . ..... . .... . . . ..... . . . .. . . ... ..

21

19

20

I23al

I

. -:-:• • .: ·-

22 Toi.ill lilll. S blrect lloo 21 from lt11e 20. See struclions lor recaplvre of ce,taio crcd'I!. . ... .... ....••.. , .. . i.-=:;2.2-'---l_ _ _ _ _ _.....:::cO..:...
23 o 2013 ovo1payme111 crediled IO 2014 ..
b 2014 esllma!ed lax payments..... .. 23 b
e Tct.ll ... Zlc
O_
d Tai: deposllqcf vri h Form 7004 ....... . . • . . .. .. . .. .. • .. . .. . .. .. .. . .
23 d
1----it---------i
o lnl1it for ta.\ p,ild on unclistribul6<1 capi\al ~iris (attach F«rn 2439) ••...•.•.. . • , • . , • • . 23 e
... ,.,
f Credll to r Joderal lax paid on (u11l11 (ellach Fotm 4136) . . . . . . . . . . . . . . . • . . .
23 r
..,,1, ;:
g Add lines 23c lhrough 23l . . .... . . , . , ..... , . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1--2::.:3__,g4--_ _ _ _ _...;0::..:...
24 Amount owed, Svblnict llne 23g from 11 e 22 (see lni:.ltuctions) ..... . ............ . .......... . .... . ........ 1-24:;._-1-_ _ _ _ _ _0=-=-·
ZS Overpay,mmt. Subtract line 22 lrom Une 23g • . , . . • • • . . . • . . • • . . . . . . . . . . . . . . . • . . • . . . . . . . . . . . . ..•....• , . . . i-::-25--l--- - - - - 26 E ~ a nt of hne 25 you want: Credited lo 2015 estioial~d tax
•
Refunded • 26

Sign
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•

Ur.elm pana lll?li ol pc<jury. I l!Cl;ire tnal ! hilve altl!mlr.l!O I/Iii /<!MIi, l<Y.l•J:l.nO accorn:, ·•~•r.lJ s,:hL'CUh,s on"J sl~!cn\cl'lls, ,,nc! IO U1-1 tost o/ my l(,::,;wh:Qg,l Md
b<IHal. •I 1, \tuv. ,or,act, Dn~ co11,pl oln. Oucror.,~on o! ~P•••t (Olllt• lh:Jn ,~~p;,yer) " b)sOu m ~II lnronn.>linn at v.,n,,:i, Pff!n;irt, Ii.is on,:.iy_
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Triple Crown Development Homeowners Asscoclatlon Inc

Balance Sheet

08MOl11

Cuha.tle

As of December 31, 2014
Dec 31, 14

ASSETS
CUrfentAtsets
CMCklnvfSmnge
ICCU • chtcklng
IQCl,I • ••vlnga

6,463.30
30,00

Total ChecldnQIStvlno•

8,4t3.30

Total Cumant Asuts
TOTAL.ASSETS

8 ,49ll.30
e,413,30
x:u:..

UA8LITIH & l!QVITY
Equity

Retained l!amlnga
Not lncOITl9
Total lqvlty'
TOT~ UA81Ull!.S & EQUITY

6,890.87
-397.$7

6,493.30
8,493.30

Page 1
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31SPII •

Oll11111
CnhSell•

Triple Crown Development Homeowners Asscoclatlon Inc

Profit & Loss
January through December 2014

OrdlMrylnco.e/Expense
locomt
·

~,..ou..
Rafundll

Canal Company fttfundl
Tot.al tncome
&,,em•

tntsaaocn lhnl9•1..nt

Oftlee S.,,,pllts

P•tag• Md 0.UV.ry
Relmburu C.nel Co A.....ment

Tot1I Expenn

Net Ordinary lnoo,ne
Netlftcome

e,esuo
~30.00

2119.715
8,282.111
8,50:U7

n.35
4'9.00
50.50

-&,6'79.?2
-397.57
-397.57

Page1
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~---· ..
TRIPLE CROWN WATER COMPANY
EXPENSES -2014

Jan.3,2014
May 1, 2014
May 31, 2014
July 1, 2014
Julys, 2014

July 29, 2014
Aug.31 , 2014
Sept. SO, 2014
Oct. 8, 2014
Oct. 25, 2014

Twin Fal s Canal Co.
Floyd LIiiy Co.
Kris MAier (June)
Kris Miller (July)
Floyd UUy Co.
Kris Mlhr (Aug.)
Kris MIiier (Sept.)
Kris MIiier (Oct.)
Floyd LIiiy Co.
Kris MIiter (Nov.)

Annual Power (est.) $45.00 x 22 lots

TOTAL EXPENSES:

$ 949.75
1,236.37
500.00
500.00
340.06

500.00
500.00

500.00
8.39
500.00

990.00
$6,524.57

TRIPLE CAOWN WATER COMPANY
INCOME ·2014

2014 Monthly fees/ Triple Crown Homeowner's Assoc. $7,880.00

175
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P.W\SUAN;r 10 JO).HQ 1D.CDE 3r1 - .aao5,1, OD~rlO 1llttU~m· OE!ErJS Lll.-,t..,
DOe:S HtR'~S'( S.fAl \E: ~T TH£ l~RiJ~r((J~l \W;.\~rR i\PPURn:~N~1H11' ~ffiltl n!:E
AAB.~SS');f,E::WT ~P.,l!t~llOH lf;!JP rHE ~ IN 11.HIS 1~.J\f dA~ 1Mthil' 11:ll:1!4
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·s rse ~s AAovioo~.
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TitleFnc1, J11c.
l 6l Fourtl1 AVCflllC Notth
P.O. Box486
Twin Falls, ldal10 13303
..... SPACE ABOV& F'OR RECORDER •n•

QUITCLAIM DEED
For Value Received IDAHO TRUST DEEDS, Ll:,.C. an Idaho Limired Liabmty Company, does 11ercby
convey, re1nisc and forever q\1it claim unto LAWRENCE J. MASHAK 11nd LISA C. MASHAK.
llasband aad wife whose address is: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ , the
following described premises, IO·Wlt:

Lot 7, Block 21 TRIPLE CROWN SUBDIVISION NUMBER 1, Twin Falls County, Idaho, according
to the official plat thc1·eof recorded in Book 24 of Plats, page 32, records of Twin F11lls County, Idaho.
•

I

together with their appurten-ances.
Dated:

June 23, 2014

IDAHO TRUST DEEDS, L.LC. ,u, ld11l10 Limited Liabillty COl'npa11y

&kd6l1~~A.

By: RICHARD B. GJESLER, Member

• • • • •
STATE OF IDAHO
County of Twin Falls
On this 6-~...l)day of June, 2014, before me, a Notary Public in and for said State, personally
appeered Richard B. Giesler, known or identified to me to be member of the limited liability company
ofldaho Trust Deeds, L.L.C., and the member who subscribed said limited liability company name lo
the foregoing instrument and ncknowledged to me that he executed the same in said limited liability
company name.

Not•T}' Public for Idaho
Residing in Twin Falb
Co11\missio1, eKpires 1l-28-2014
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Nix Excavating, Inc.

Statement \

~ 4020 North 2600 East
Filer, Idaho 83328

DATE

Office 208-737-090/ f.'ru 208-737-0903
Emal/ nfxexcovating@yahoo.com

121612013

Idaho Trust Deeds. U.C
2191 Poleline Road £est
Twin PIiia, Lcllho IJ)OI

DATE.
1omno1J
12104no1J

1210s12on

TERMS

AMOUNT DUE

Net 10 Days

S4t227.50

AMOUNT

TRANSACTION

AMOUNT ENC.

6AlAKCE

o.oo

Bat.nee forw.d
!'NV 111430\.

71,227.50
-30,000.00

CJU:;OMEM #4302.

71.227.SO
4\,227.S0

I
I

~..A·,o

:I:"To

I

\"2.-'2.7-\'?

~

\7 L\7

,,.-..

CURRENT

'1·30 DAYS PAST

OUE

31.:eo DAYS PAST
DUE:

81-,0DAYS

ave.it t0 DArs

PAS'TDUE

PAST DOE

41,227.50

0.00

0.00

0.00

0.00

All ;ll'lolus 10 cays past due will be cllugcd a finance cht.rgeof21%,

AMOUNT DUE
$4t,22U0
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Electronically Filed
4/27/2016 10:22:44 AM
Fifth Judicial District, Twin Falls County
Kristina Glascock, Clerk of the Court
By: Elisha Raney, Deputy Clerk

Terry Lee Johnson
Attorney at Law
P.O.Box X
Twin Falls, ID 83303-0080
Telephone: (208) 734-6051
Facsimile: (208) 734-6052
Gery W. Edson
GERY W. EDSON, P.A.
250 South Fifth Street, Suite 820
P. 0. Box448
Boise, ID 83701-0448
Telephone: (208) 345-8700
Fax: (208) 389-9449
Email: gedson@gedson.com
ID Bar No. 2984
Attorneys for Plaintiff/Counterdefendant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

GREGORY HULL,

)
)
Plaintiff/Counterdefendant, )
)
vs.
)
)
RICHARD B. GIESLER and
)
Idaho Trust Deeds, LLC,
)
)
Defendants/Counterclaimants. )
_ _ _ _ _ __ _ _ _ )

Case No. CV-2012-2168
BRIEF IN SUPPORT
OF PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT

This Brief is submitted in support of Plaintiffs Motion for Summary Judgment against
Defendants for the purpose of eliminating issues for trial based upon the pleadings, Affidavit of
Greg Ruddell, its exhibits and the undisputed facts as established therein.
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STATUS
This Court previously conducted a trial on the issues between the parties in 2013.

After

appeals to the Idaho Supreme Court, the case was remanded to the District Court for further
findings. This Court subsequently appointed a Master to determine the development costs for each
of the phases of the remaining 107 acre tract. Trial becomes necessary to determine what category
of claimed charges are legitimate development costs and at what amount. It is beneficial to the
Court and parties to eliminate as many of these undisputed expenses which are not development
costs.

Plaintiff seeks summary judgment as to specific categories of expense that are clearly not

development costs that should be paid by Plaintiff.

STANDARD OF REVIEW
Idaho Rule of Civil Procedure 56(c) provides that:
"Summary judgment shall be rendered forthwith if the pleadings, depositions and
admissions on file together with the affidavits, if any, show there is no genuine issue
as to material fact and that the moving party is entitled to judgment as a matter of
law."
See also, Anderson v. Ethington, 106 Idaho 658, 680, 651 P.2d 923, 925 (1982); Ambrose v. Buhl

Joint School District #412, 126 Idaho 581, 887 P.2d 1088 (1994); Kromyie v. Aide Insurance
Company, 110 Idaho 549; 716 P.2d 1321 (1986); and Union Pacific Corp. v. Idaho State Tax
Commission, 139 Idaho 573; 883 P.3d 116 (2004).
Applying the summary judgment standard, the Court must draw all inferences in favor of
the non-moving party.

Anderson v. City of Pocatello, 112 Idaho 176, 731 P.2d 171 (1986).

See

also, R.G. Nelson, A.IA v. ML. Steer and Gary Hebener, 118 Idaho 409,410, 797 P.d 117 (1990).
If reasonable people could reach different conclusions or draw conflicting inferences from
the evidence, the motion must be denied. However, if the evidence reveals no disputed issues of
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material fact, what remains is a question of law over which the court exercises free discretion. Friel
v. Boise City Housing Authority, 126 Idaho 484, 887 P.2d 29 (1994).

See also, Hilbert v. Hough,

132 Idaho 283,969 P.2d 836 (Ct. App. 1998).
The facts are drawn from a review of the record consisting of the motion, pleadings,
affidavits, depositions and admissions on file.

Ambrose v. Buhl Joint School District #412, id.

UNDISPUTED FACTS
1.

Defendant Giesler is the sole owner of Idaho Trust Deeds, LLC and Triple Crown

Water Company, LLC.
2.

The Triple Crown Homeowners Association was created in 2007 by Defendant

3.

The Triple Crown HOA entered into an Irrigation Maintenance Agreement dated

Giesler.

September 14, 2007 with the Triple Crown Water Company which obligates the HOA to pay the
maintenance and expenses for the pressurized irrigation system.
4.

Idaho Trust Deeds is the sole owner of Lot 12 upon which the pond providing

irrigation water to the subdivision exists and Triple Crown Water Company, "Giesler," also owns
the irrigation equipment, pumps and easements that support watering both the irrigation system and
Giesler's private farm operations.
5.

A plat of the subdivision shows that Lot 12 is not owned by the HOA.

No

document provides for the transfer of ownership of Triple Crown Water Company to the HOA.
6.

No document exists which requires the payment of a commission on the lot traded as

part of the Nix trade, although a 6% commission was charged back as a development expense.
7.

No expense was incurred for the fill or free dirt, but rather came from the property

itself or was provided by the County, or other third parties at no charge.
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8.

The entry way sign is located on Lot 17 and no contractual or deed restriction,

including easements, were reserved to either the developer or the HOA
9.

Fencing along 2500 Road was sold to the lot owners and is not owned by the

development or the HOA

ISSUES

Whether expenses not directly attributable to the development should be excluded as
development costs, including expenses arising from Defendant's own property and farming
operations.

ARGUMENT

The undisputed facts illustrate that Plaintiffs interest in the Belmont/Emerald Phase of the
development was purchased and the profit and subsequent expenses were the sole responsibility of
Defendant Giesler.

Once the Defendant purchased the Plaintiffs right to participate in the profits

of that development, then all expenses associated going forward with that phase were the sole
responsibility of the Defendant.
There has been no dispute on a factual basis, that Plaintiff's right to participate in the profits
of Belmont/Emerald was terminated.

The natural corollary to that fact is expenses associated with

that phase likewise are the exclusive responsibility of the Defendant.
The above undisputed fact leads to the conclusion that the Court should eliminate for trial,
any reference to and grant summary judgment in Plaintiffs favor, with regard to Defendant's
claimed expenses for road construction.

For instance, the Court should limit any reference or

attempt to introduce evidence regarding expenses to finish Triple Crown Road taken from Schedule

5 of the Master's Report, or for the Allie Lane frontage as to Lot 24.

Similarly, the road

BRIEF IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - Page 4187

completion expenses from Schedule 5 for Allie Lane and Triple Crown are not proper development
costs as Plaintiff sold his right to further equity.

All development costs became the sole

responsibility of Defendant. In addition, for Lot 24 has been re-platted into Triple Crown I.
The record also clearly illustrates that the water delivery system are owned and operated by
Triple Crown Water Company and are not legitimate development costs. Triple Crown HOA has
the contractual and legal obligation to pay the operating expenses for delivery of pressurized
irrigation water to the development.

Since neither the HOA or the development owns either Lot

12, pumps, piping, or easements for Lot 12 to deliver water, those are not legitimate development
costs and should not be considered as facts requiring determination at the time of trial.
Consequently, judgment should be entered in Plaintiffs favor that any such expenses are deemed
umecoverable as development costs.
Similarly, the costs of farming are not development costs

The pumps and pipes installed

benefit the farm operation of Defendant in which the development shares no profit. Expenses of
farming are not legitimate expenses.
The expense for fill dirt was charged as a development cost even though there is undisputed
evidence that the origin of that dirt came from the development itself and no expense was incurred
other than a questionable hauling invoice.

Alternatively, dirt was provided free of charge by the

County and any expense would be to haul the dirt to a specific lot. In either event, the dirt was
without cost and should be ruled upon on that basis.

Consequently, judgment in Plaintiffs favor

eliminating any reference to a charge for fill dirt as a development cost should be entered.
There is no evidence whatsoever that a binding legal agreement existed requiring the
payment of a commission for the traded lot referred to as the "Nix transfer."

The 6% commission

was deducted as a development costs, which is not supported by a written contract as required by

Idaho Code §9-508 and

§54-2000 et seq.

Absent

a binding legal agreement, the "6%
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commission" should be eliminated.
Ample evidence exists that the entry way sign is located on a private lot not owned by the
development and no easement or maintenance agreement exists with the lot owner. Development
costs should not include assets owned by third parties. The same is true of the fencing along 2500
Road is owned by individual lot owners.
For the above reasons, the Court should not entertain arguments or allow evidence on the
issues concerning the entry way expenses since they are not owned or are assets of the development;
should strike any reference to road construction expenses as attempted in Schedule 5 of the Master's
Report, given that Plaintiff had no right to participate in the profits of portion of the development;
that the irrigation system expenses are not legitimate development costs as they are either directly
attributable to farming operations are alternatively are owned by an entity solely owned by the
Defendant and are not assets of the development or the HOA; the same is true of the entry way sign
and fencing along 2500 Road -- they are assets of third parties; the expense for the real estate
commission paid on the Nix traded lot should be eliminated as a violation of the Statute of Frauds as
no legitimate agreement existed requiring the payment of a commission; and that the fill dirt was
actually taken from the development or was provided by the County at no charge.

CONCLUSION

Summary Judgment should be granted in Plaintiffs favor for purpose of excluding issues
for trial on the basis of lack of disputed issue of material fact concerning the four categories of
expenses referenced above.
The undisputed facts illustrated from the exhibits attached to the Affidavit of Greg Ruddell
filed contemporaneously herewith, show that the expenses which are the subject of this Motion, are
not assets of the development and should not be borne as development costs. Additionally, the
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expense charged as a commission for the Nix traded lot is illegitimate as it fails to meet the
requirements of Statute of Frauds. There is no dispute as to the documents which illustrate the facts
represented above and as a consequence, those facts should be eliminated as issues for trial.
Dated this 26th day of April, 2016.

Isl Terry Lee Johnson
Terry Lee Johnson, Attorney at Law
Attorney for Plaintiff
GERY W. EDSON, P.A.

By Isl Gery W. Edson
Gery W. Edson
Attorney for Plaintiffs
CERTIFICATE OF SERVICE
I hereby certify that on this 26th day of April, 2016, I served a true and correct copy of the
foregoing to the following parties by the method(s) indicated below:
Master
Larry Braga
P.O Box 1292
Twin Falls, ID 83303
Email: =:..,...,.;;==,
lan·
=

========

Attorney for Defendants/Counterclaimants
Andrew B. Wright
WRIGHT BROTHERS LAW OFFICE, PLLC
1440 Blue Lakes Blvd. N.
P.O. Box 5678
Twin Falls, ID 83303-5678
Email: A Wri ht Wri htBrothersLaw.com
Facsimile: (208) -733-1669

D U.S. Mail D Overnight Mail D Facsimile

IZ] E-Mail Attachment

D Hand Delivery

By Isl Gery W. Edson
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DISTRICT COURT
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL,
Case No. CV 2012-2168
Plaintiff,
ORDER DENYING PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT
WITHOUT A HEARING

vs.
RICHARD GIESLER,
Defendant.

The plaintiff filed a motion for summary judgment on April 27, 2016 (''the
Motion"), seeking resolution of five issues in this case without a trial. The Motion is
noticed for a hearing before this Court on June 6, 2016.
Pursuant to I.R.C.P. 7(b)(3)(D), this Court in its discretion determines oral
argument is not warranted, and that significant and material issues of fact exist
pertaining to each of the five issues raised in the Motion. The Motion is therefore
DENIED without hearing.
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CERTIFICATE OF SERVICE

I hereby certify that on the~ day of May 2016, I caused to be served a true
and correct copy of the foregoing, by the method indicated below, and addressed to the
following:

Terry Johnson
P.O. Box X
Twin Falls, ID 83303
johnson_terrylee@yahoo.com

() U.S. Mail
( ) Hand delivered
() Faxed
U}-Email

Andy Wright
P.O. Box 226
Twin Falls, ID 83303
awright@wrightbrotherslaw.com

() U.S. Mail
( ) Hand delivered
() Faxed
~mail

Gary Edson
gedson@gedson.com

() U.S. Mail
( ) Hand delivered
() Faxed
(t"Email

Clerk
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DISTRICT COURT

Fifth Judicial District

County of '!win Falla - State of Idaho

MAY 23 2016
By

am

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL,
Case No. CV 2012-2168
Plaintiff,
PRETRIAL ORDER PURSUANT TO
I.R.C.P 16(d)

vs.
RICHARD GIESLER,
Defendant.

This matter came before the Court on 05/23/2016 for a pretrial conference
pursuant to I.R.C.P. 16(d). Terry Johnson and Gary Edson represented the Mr. Hull;
Andrew Wright represented Mr. Giesler. During the conference the following matters
were discussed and decided:
1.

There are no stipulated facts at this time. The parties are advised that the

Court disclaims knowledge of facts alleged or ostensibly proven in any proceedings
before this Court, or the Special Master appointed in this case, since the remand of this
case.
2.

By 06/30/2016, the parties shall submit a) a list of exhibits, and b)

pursuant to this Court's 03/23/2016 Order, a statement of claims to be resolved at trial.

PRETRIAL ORDER - 1
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3.

Giesler shall be deemed the plaintiff in this particular court trial on the

issue of development costs, and on any affirmative claims Giesler makes by the
deadline set forth in paragraph 2 above. Giesler shall present all evidence on those
claims first; thereafter, Hull shall present his defense to those claims. Similarly, should
Hull make any affirmative claims by the deadline set forth in paragraph 2 above, he
shall be deemed the plaintiff on those claims and shall present evidence on those
claims first; thereafter, Giesler shall present his defense to those claims.
4.

All matters contained in this Court's 03/23/2016 Order not inconsistent

with the foregoing are hereby confirmed.
IT IS SO ORDERED.

Randy J
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CERTIFICATE OF SERVICE

I hereby certify that on the

:/3

day of May 2016, I caused to be served a true
and correct copy of the foregoing, by the method indicated below, and addressed to the
following:

Terry Johnson

() U.S. Mail
( ) Hand delivered
() Faxed
(tf'Email

P.O. Boxx
Twin Falls, ID 83303
johnson_ terrylee@yahoo.com

Andrew Wright

() U.S. Mail
( ) Hand delivered
() Faxed
(~mail

P.O. Box226
Twin Falls, ID 83303
awright@wrightbrotherslaw.com

Gary Edson
gedson@gedson.com

() U.S. Mail
( ) Hand delivered
() Faxed
('fEmail

Clerk
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Electronically Filed
6/29/2016 3:08:28 PM
Fifth Judicial District, Twin Falls County
Kristina Glascock, Clerk of the Court
By: Elisha Raney, Deputy Clerk

Andrew B. Wright [ISB No. 6812]
WRIGHT BROTHERS LAW OFFICE, PLLC
1440 Blue Lakes Boulevard North
P.O. Box 5678
Twin Falls, ID 83303
Telephone No. (208) 733-3107
Facsimile No. (208) 733-1669
e-mail: AWright@WrightBrothersLaw.Com
Attorneys for Richard B. Giesler and Idaho Trust Deeds, LLC
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL,
Plaintiff/Counterdefendant,
vs.
RICHARD B. GIESLER and IDAHO
TRUST DEEDS, LLC,
Defendants/Counterclaimants.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2012-2168
DEFENDANTS’ STATEMENT OF
CLAIMS AND ISSUES (including
Exhibit List)

COMES NOW Defendants Richard B. Giesler and Idaho Trust Deeds, LLC (collectively,
“Giesler”), by and through their counsel of record, Andrew B. Wright of the law firm Wright
Brothers Law Office, PLLC, and pursuant to Court’s Pretrial Order Pursuant to I.R.C.P. 16(d),
submit Defendants’ Statement of Claims and Issues (including Exhibit List).
I.

FACTUAL BACKGROUND

Giesler purchased 147 acres from Hull, which is divided by a hydro pipeline. The
property west of the hydro contains 43.29 acres, while the property east of the hydro contains
103.71 acres. Due to various access issues with the property west of the hydro, Giesler focused

Defendants’ Statement of Claims and Issues
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his development efforts on the 103.71 acres on the east of the hydro. Some of the initial costs for
the engineering, entrance way, and Idaho Power involved development work for all of the 103.71
acres east of the hydro (referred to as the “Upfront Costs”).
In addition, Giesler incurred substantial costs for developing 39.27 acres of the property
east of the hydro (known as the Belmont and Emerald Heights subdivisions) that were the
subject of the $200,000 acquisition agreement paid by Giesler to Hull. Belmont and Emerald
Heights subdivisions received their final plats (evidencing the completion of the subdivisions) on
September 17, 2007. Thereafter, Giesler developed another 13.49 acres of the subject property
located east of the hydro, which is located in the Triple Crown subdivision. At trial, the issue for
the Court is the development cost for the above-described 13.49 acres.
II.

ISSUES

Giesler’s evidence concerning the 13.49 acres shall include a) an allocated portion of the
Upfront Costs, and b) the costs directly incurred for the benefit of the 13.49 acres (referred to as
the “Direct Costs”). To hopefully simplify this process, the Upfront Costs have been limited.
The Upfront Costs include the 1) engineering costs involving the Triple Crown subdivision, 2)
entrance sign, sculpture, landscaping, and fencing costs for the creation of the entrance way for
both Belmont/Emerald and Triple Crown subdivision, and 3) the Idaho Power costs for work
needed for both Belmont/Emerald and Triple Crown subdivision. The Direct Costs include the
direct work related to the 13.49 acres and all were incurred after September 17, 2007 (after the
completion of Belmont/Emerald). The total of Direct Costs and allocated Upfront Costs, divided
by 13.49 acres, provides the per acre cost reimbursement to Giesler for each lot that sells in the
13.49 acres.
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A.

Upfront Costs

Reidesel Engineering
In approximately 2006-2008, Reidesel Engineering performed two projects for GieslerProject 797 and Project 1031. Project 797 included work specific to Triple Crown subdivision
and work applicable to both Belmont/Emerald and Triple Crown. Project 1031 involved work
specific to Triple Crown subdivision.
Entrance Way
In approximately 2006-2009, Giesler incurred costs for building an entrance way,
landscaping, and fencing for the property east of the hydro.
Idaho Power
In approximately 2006-2007, Giesler incurred costs for bringing power to the property
east of the hydro, as well as bringing power through Belmont/Emerald to be used in Triple
Crown.
B.

Direct Costs

Ditch Removal
In approximately 2014, Giesler incurred costs to remove a concrete ditch and roadway
that went through the 13.49 acres.
Roads/Demolition/Clean-Up
In approximately 2013-2014, Giesler incurred costs to lay the roads and clean-up the
mess in and around the 13.49 acres subdivision, which included a junk yard and 300 head
feedlot.
Fill Dirt
Giesler requests reimbursement for $8,800 of fill dirt inventory used on the 13.49 acres.
Defendants’ Statement of Claims and Issues
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Subdivision Pressurized System
In approximately 2013-2014, Giesler incurred costs related to pressurizing the system for
the Triple Crown subdivision.
EHM Engineering
In approximately 2009-2014, Giesler incurred costs for engineering work for the Triple
Crown subdivision.
Idaho Power
In approximately 2013, Giesler incurred Idaho Power charges for bringing power to the
lots located in the 13.49 acres.
Fees
In approximately 2010-2014, Giesler incurred various fees related to the development of
the 13.49 acres, including primarily fees for an easement, county charges, and legal fees.
Labor & Misc.
In approximately 2013-2014, Giesler incurred various charges for labor (picking rock,
etc.) and miscellaneous expenses related to the 13.49 acres.
Master’s Fees
The Master ordered Hull to reimburse Giesler ½ of the $9,700 that Giesler paid to Leroy
Hayes for work Mr. Hayes did on the Master’s behalf. To date, this $4,850 has not been paid.
2015 Expenses
Giesler incurred various expenses in 2015 related to the 13.49 acres.
III.

EXHIBITS

The following is Giesler’s preliminary exhibit list:
Defendants’ Statement of Claims and Issues
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Exhibit 1-A
Exhibit 1-B
Exhibit 1-C
Exhibit 1-D
Exhibit 1-E
Exhibit 1-F
Exhibit 1-G
Exhibit 1-H
Exhibit 1-I

Emerald Final Plat
Belmont Final Plat
T.C. Plat Map
T.C. Phases 2-5 Acreage
Acreage Breakdown
Roads Breakdown
Development Agreement
Map
Map

Riedesel Engineering ($11,275.62)
Exhibit 2-A Riedesel Receipt Register
Exhibit 2-B Riedesel 797 Invoices
Exhibit 2-C Riedesel 797 Summary
Exhibit 2-D Riedesel 1031 Invoices
Exhibit 2-E Check Register
Exhibit 2-F Riedesel 797 Allocation
Exhibit 2-G Riedesel Summary
Entrance Way ($6,460.54)
Exhibit 3-A Entrance Photos
Exhibit 3-B Entrance Invoices
Exhibit 3-C Check Register
Exhibit 3-D Entrance Summary
Idaho Power- outside #2738122 ($15,666.34)
Exhibit 4-A Idaho Power Invoice
Exhibit 4-B Check Register/Receipt
Exhibit 4-C Check Copy
Exhibit 4-D Payment Receipt
Exhibit 4-E Work Order
Exhibit 4-F Check Copy
Exhibit 4-G Payment Receipt
Exhibit 4-H Work Order
Exhibit 4-I
Map
Exhibit 4-J
Service Request
Exhibit 4-K Check Copy
Exhibit 4-L Payment Receipt
Exhibit 4-M Invoice
Exhibit 4-N Payment Receipt
Exhibit 4-O Check Copy
Exhibit 4-P Refunds
Exhibit 4-Q Correspondence
Exhibit 4-R Correspondence
Exhibit 4-S Summary
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Upfront Cost Summary ($2,476.09/acre)
Exhibit 5-A Summary
Ditch Removal ($18,000.00)
Exhibit 6-A Aerial Diagram
Exhibit 6-B Invoice
Exhibit 6-C Check Register
Roads/Demolition/Clean-Up ($219,785.61)
Exhibit 7-A Aerial Diagram
Exhibit 7-B Feedlot Photos
Exhibit 7-C Belmont Final Plat
Exhibit 7-D Belmont Final Photo
Exhibit 7-E Phase 1 Plat Map
Exhibit 7-F T.C. Plat Map
Exhibit 7-G Aerial Diagram with Roads
Exhibit 7-H Invoice
Exhibit 7-I
Check Register
Exhibit 7-J
Invoice
Exhibit 7-K Check Register
Exhibit 7-L Invoice
Exhibit 7-M Check Register
Exhibit 7-N Invoice
Exhibit 7-O Check Register
Exhibit 7-P Invoice
Exhibit 7-Q Check Register
Exhibit 7-R Invoice
Exhibit 7-S Check Register
Exhibit 7-T Invoice
Fill Dirt ($8,800.00)
Exhibit 8-A Invoice
Exhibit 8-B Check Register
Exhibit 8-C Photos
Subdivision Pressurized System ($63,530.61)
Exhibit 9-A [ Blank ]
Exhibit 9-B Invoices
Exhibit 9-C Check Register
Exhibit 9-D Invoice
Exhibit 9-E Check Register
Exhibit 9-F Irrigation Maintenance Agreement
Exhibit 9-G Supplemental Irrigation Maintenance Agreement
Exhibit 9-H CC&R’s
Exhibit 9-I
Belmont Irrigation Map
Exhibit 9-J
T.C. Phase 1 Irrigation Map
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Exhibit 9-K

Photo

EHM Engineering ($42,848.00)
Exhibit 10-A Invoice
Exhibit 10-B Check Register
Idaho Power ($34,926.00)
Exhibit 11-A Correspondence
Exhibit 11-B Check Register
Exhibit 11-C Payment Receipt
Exhibit 11-D Map
Fees ($8,749.64)
Exhibit 12-A Invoice
Exhibit 12-B Check Register
Exhibit 12-C Invoice
Exhibit 12-D Check Register
Exhibit 12-E Easement Receipt
Labor & Misc. ($7,241.58)
Exhibit 13-A Summary
Exhibit 13-B Check Register
Exhibit 13-C Invoices
Master’s Fees ($4,850.00)
Exhibit 14-A Ataraxis Invoice
Exhibit 14-B Hayes Invoice
2015 Expenses ($5,677.07)
Exhibit 15-A Profit and Loss
Exhibit 15-B Expenses by Vendor
Exhibit 15-C Invoices
Direct Cost Summary ($28,129.53)
Exhibit 16-A Direct Cost Summary
Lot Sales
Exhibit 17-A
Exhibit 17-B
Exhibit 17-C
Exhibit 17-D
Exhibit 17-E
Exhibit 17-F
Exhibit 17-G

Nix lot documents
Nix price documents
9/16/15(2) closing
12/3/15(1) closing
3/11/16(1) closing
6/8/16(1) closing
Funds in trust
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Conclusion
Exhibit 18-A Summary

DATED this 29th day of June, 2016.
WRIGHT BROTHERS LAW OFFICE, PLLC

By:

/s/ Andrew B. Wright
Andrew B. Wright
Attorneys for Defendants/Counterclaimants

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 29th day of June, 2016, I caused a true and correct copy
of the foregoing document to be served upon the following person(s) in the following manner:
Terry Lee Johnson
P.O. Box X
Twin Falls, ID 83303-0080

[X ] U.S. Mail, Postage Prepaid
[ ] Express Mail
[ ] Hand Delivery
[ ] Facsimile

Gery Edson
250 S. 5th Street, Suite 820
Boise, ID 83702

[X ] U.S. Mail, Postage Prepaid
[ ] Express Mail
[ ] Hand Delivery
[ ] Facsimile

/s/ Andrew B. Wright
Andrew B. Wright
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Electronically Filed
6/30/2016 2:13:32 PM
Fifth Judicial District, Twin Falls County
Kristina Glascock, Clerk of the Court
By: Elisha Raney, Deputy Clerk

Terry Lee Johnson
Attorney at Law
P.O. Box X
Twin Falls, ID 83303-0080
Telephone: (208) 734-6051
Facsimile: (208) 734-6052
Gery W. Edson
GERY W. EDSON, P.A.
250 South Fifth Street, Suite 820
P. O. Box 448
Boise, ID 83701-0448
Telephone: (208) 345-8700
Fax: (208) 389-9449
Email: gedson@gedson.com
ID Bar No. 2984
Attorneys for Plaintiff/Counterdefendant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL,

)
)
Plaintiff/Counterdefendant, )
)
vs.
)
)
RICHARD B. GIESLER and
)
Idaho Trust Deeds, LLC,
)
)
Defendants/Counterclaimants. )
____________________________________ )

Case No. CV-2012-2168
PLAINTIFF’S STATEMENT
OF ISSUES AND CLAIMS
TO BE RESOLVED AT TRIAL

COMES NOW, the Plaintiff, by and through his attorneys of record, Terry Lee Johnson and
Gery W. Edson, and hereby submits his Statement of Issues and Claims to be Resolved at Trial as
follows:
1.

Whether Defendant has provided proof of the claimed development costs.

2.

Whether Belmont/Emerald expenses have been transferred to Triple Crown 1.

3.

Whether Defendants’ operation expenses have been added to development costs.

4.

Whether Plaintiff has a legal obligation to pay for expenses of Defendants’ private
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204

water company.
5.

Whether Plaintiff has been overcharged for clean-up.

6.

Whether the Holms Lots should be included in Triple Crown 1.

7.

Whether multiple engineering and other expenses have been inappropriately charged

to Triple Crown 1.
8.

Whether the entry sign is a development cost of Triple Crown 1.

9.

Whether expenses incurred prior to the 2013 trial are the sole liability of Defendant

under the Belmont/Emerald agreement with Plaintiff?
10.

Is the private water company assets and property subject to reimbursable expenses

for Triple Crown 1?
11.

What are farm expenses that are the sole liability of Defendant.

12.

Whether Plaintiff is entitled to credit for his payments to DL Evans Bank for land

purchase of $1,250/lot.
13.

Whether Giesler has violated his contractual duty of “good faith and fair dealing”

owed to Plaintiff.
14.

Whether Defendant is in contempt of court by failing to pay Hull within 30 days of

closing lot sales.
15.

Whether Giesler is entitled to a commission on the Nix traded lot, where there is no

contract requiring a commission.
16.

Whether future sales should be conducted by an independent broker/realtor.

17.

Time table for presenting and dealing with development costs in future --- monthly

reporting mechanism for review.
18.

Water rights determination divided equally --- any transfer of water shares deducted

from party assigning shares.
PLAINTIFF’S STATEMENT OF ISSUES AND CLAIMS TO BE RESOLVED AT TRIAL - Page 2
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19.

Determination of fees for professionals, especially Hayes who was a self-described

advocate for Giesler; either reject or include Plaintiff’s fee to Ruddell.
20.

Whether Defendant should be allowed to charge for fill dirt which originated from

dirt on the property and for which Defendant never paid a third party.
21.

Whether Defendant should be allowed to charge for the irrigation concrete ditch

removal which was represented as being removed for farming purposes.
22.

Whether Defendant should be allowed to seek reimbursement for the costs

associated with an easement that is not located on or associated with this project.
23.

Whether the Defendant should be allowed to exclude from cost allocation, the

property west of the hydro.
24.

Whether Defendant’s exclusion of the property west of the Hydro for development

violates the stipulation entered into between the parties.
Respectfully submitted, this 30th day of June, 2016.
______/s/ Terry Lee Johnson _________
Terry Lee Johnson, Attorney at Law
Attorney for Plaintiff
GERY W. EDSON, P.A.

By_/s/ Gery W. Edson_____________________
Gery W. Edson
Attorney for Plaintiffs
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 30th day of June, 2016, I caused to served the within and
foregoing, to the following:
Attorney for Defendants/Counterclaimants
Andrew B. Wright
WRIGHT BROTHERS LAW OFFICE, PLLC
1440 Blue Lakes Blvd. N.
P.O. Box 5678
Twin Falls, ID 83303-5678
Email: AWright@WrightBrothersLaw.com
Facsimile: (208) 733-1669

• U.S. Mail • Overnight Mail • Facsimile

E-Mail Attachment

• Hand Delivery

By_/s/ Gery W. Edson_____________________
Gery W. Edson
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Electronically Filed
6/30/2016 2:13:32 PM
Fifth Judicial District, Twin Falls County
Kristina Glascock, Clerk of the Court
By: Elisha Raney, Deputy Clerk

Terry Lee Johnson
Attorney at Law
P.O. Box X
Twin Falls, ID 83303-0080
Telephone: (208) 734-6051
Facsimile: (208) 734-6052
Gery W. Edson
GERY W. EDSON, P.A.
250 South Fifth Street, Suite 820
P. O. Box 448
Boise, ID 83701-0448
Telephone: (208) 345-8700
Fax: (208) 389-9449
Email: gedson@gedson.com
ID Bar No. 2984
Attorneys for Plaintiff/Counterdefendant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL,

)
)
Plaintiff/Counterdefendant, )
)
vs.
)
)
RICHARD B. GIESLER and
)
Idaho Trust Deeds, LLC,
)
)
Defendants/Counterclaimants. )
____________________________________ )

Case No. CV-2012-2168
PLAINTIFF’S WITNESS AND
EXHIBIT LIST

COMES NOW, the Plaintiff, by and through his attorneys of record, Terry Lee Johnson and
Gery W. Edson, an and hereby discloses the following witnesses who may be called at the time of
trial in this matter:
1.

WITNESSES:

a.
b.
c.
d.
e.
f.

Gregory Hull
Richard Giesler
Larry Braga
LeRoy Hayes
Various employees of Idaho Power familiar with costs and billings for power.
Alan Hansten, formerly of Riedesel
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g.
h.
i.
j.
k.
l.
m.
n.
o.
p.
q.
r.
s.
t.
u.

Gerald Martens with EHM
David Thibult with EHM
Various individuals from Farmore
Various individuals from Sliman & Butler
Keith Nix
Lawrence Mashak
Cord Thorpe
Greg Ruddell
Steve Brown
Russ Gibson
Scott Ludwig
Chad Debie
Randy Bausher
Doug Hull
Grant Hull

PLAINTIFF’S EXHIBITS
Exhibits Plaintiff will include are more particularly set forth in the attached list. Courtesy
copies of said exhibits have been forwarded to the Court and opposing counsel on CD entitled
Plaintiff’s Trial Exhibits.
Respectfully submitted, this 30th day of June, 2016.
______/s/ Terry Lee Johnson _________
Terry Lee Johnson, Attorney at Law
Attorney for Plaintiff
GERY W. EDSON, P.A.

By_/s/ Gery W. Edson_____________________
Gery W. Edson
Attorney for Plaintiffs
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the 30th day of June, 2016, I caused to served the within and
foregoing, to the following:
Attorney for Defendants/Counterclaimants
Andrew B. Wright
WRIGHT BROTHERS LAW OFFICE, PLLC
1440 Blue Lakes Blvd. N.
P.O. Box 5678
Twin Falls, ID 83303-5678
Email: AWright@WrightBrothersLaw.com
Facsimile: (208) 733-1669

U.S. Mail

• Overnight Mail • Facsimile

E-Mail Attachment

• Hand Delivery

By_/s/ Gery W. Edson_____________________
Gery W. Edson
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CASE NAME
Hull v. Giesler

TRIAL DATE
July 26, 2016

I

Case No.
CV-2012-2168

COUNSEL FOR PLAINTIFF:

COUNSEL FOR DEFENDANTS:

Terry Lee Johnson
Attorney at Law
P.O. Box X
Twin Falls, ID 83303-0080
Telephone: (208) 734-6051
Facsimile: (208) 734-6052
Email: johnson_terrylee@yahoo.com

Andrew B. Wright
WRIGHT BROTHERS LAW OFFICE, PLLC
1440 Blue Lakes Blvd. N.
P.O. Box 5678
Twin Falls, ID 83303-5678
Facsimile: (208) 733-1669
Email: AWright@WrightBrothersLaw.com

Gery W. Edson
GERY W. EDSON, P.A.
250 South Fifth Street, Suite 820
P. O. Box 448
Boise, ID 83701-0448
Telephone: (208) 345-8700
Fax: (208) 389-9449
Email: gedson@gedson.com
PRESIDING JUDGE: Hon. District Judge Randy J. Stoker
Plaintiff’s
Exhibit
No.

Description

Offered

Stipulated

Admitted

1. Nix Excavation, Roads Clean-Up, Thorpe
1-1

Excavation, road cleanup and other expenses

1-2

Excavation, road cleanup and other expenses (Giesler
summary)

1-3

Thorpe Demolition

1-4

Triple Crown Google Earth Tree Line

1-5

Additional Aerial of Hull Clean-Up

1-6

Giesler MLS/shows Holms Tree Line

1-7

Photos showing Thorpe Cleanup

1-8

Email – Wright to Johnson re cleanup

1-9

2015 Mowing Expense

2. Ruddell Summary
2-1

Stand Back Test Development Costs – Hayes Summary
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2-2

Ruddell Cost Summary Triple Crown 1

2-3

Ruddell Cost Summary Triple Crown 1

2-4

Acreage Summary

Plaintiff’s
Exhibit
No.

2-4(a)
2-5

Description

2-5(b)

EMH Final

2-5(c)

Entrance Summary

2-5(d)

Idaho Power

2-5(e)

Irrigation

2-5(f)

Legal Fees

2-5(g)

Idaho Hydro Drilling

2-5(h)

Riedesel 797

2-5(i)

Riedesel 1031

2-5(j)

Riedesel 1073

2-5(k)

Roads

2-5(l)

SC Health Fees

2-5(m)

Twin Falls Highway Fees

2-5(n)

Twin Falls P&Z Fees

2-5(o)

WRG Engineering

2-7

Stipulated

Admitted

2015 Expenses
Demo-Ditch and Nix Extras

2-6(a)

Offered

Giesler Acreage Exclusion

2-5(a)

2-6

[II]

Triple Crown 1 Excluded Cost Summary
Amortization Schedule
Ruddell Worksheet Giesler’s Fees Summary

2-7(a)

EHM Comparison Development Cost

2-7(b)

Giesler EHM Projected Cost Estimate

2-8

Riedesel Color Coded Billing Summary

2-9

Triple Crown 1 Unsold Lots

[3. OMITTED]
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Plaintiff’s
Exhibit
No.

Description

[II]
Offered

Stipulated

Admitted

4. Timeline Master’s Decision, Email LeRoy Advocate, Seven Allocations
4-1

OMITTED

4-2

Giesler’s Seven Allocations

4-3

Terry Johnson Timeline Re Master

4-4

Master’s Initial July 13, 2015 Decision

4-5

Hayes Email re: “Advocate for Giesler”

4-6

Hayes email to Braga (August 25, 2015

[5. OMITTED]
6. Concrete Ditch
6-1

Nix Estimate for Ditch Removal

6-2

Water Diversion Map

6-3

Concrete Ditch

6-4

Email and Aerial Re: Ditch Removal Location

6-5

Photo – Irrigation Ditch

6-6

Hayes’ May 26, 2015 Summary Showing $18,000 For
Ditch Removal

6-7

Aerial Plat Showing Concrete Ditch Location

6-8

OMITTED

6-9

Twin Falls P&Z Hearing (Audio)

7. Wright Bros. 03/11/15 Development Costs Strategy
7-1

Wright’s 03/11/15 Letter to Braga

8. Twin Falls County Planning & Zoning Administration
8-1

Holms’ Power of Attorney to Giesler, June, 2010

8-2

Giesler CUP Application – Holms’ Signature

8-3

Twin Falls P&Z Docs from 2007 – 2008

8-4

Twin Falls P&Z Docs from 2009

Page 3
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Plaintiff’s
Exhibit
No.

Description

8-5

Holms/Giesler Memorandum of Contract dated June 11,
2010 - Recorded

8-6

Giesler EHM Projected Cost Estimate

[II]
Offered

Stipulated

Admitted

9. Idaho Power
9-1

Summary of Payments to Idaho Power 2006 – 2013

9-2

Idaho Power Invoices 02/17/06 – 10/09/13

9-3

Map Showing Idaho Power Upgrade

10. Farmore
10-1

OMITTED

10-2

OMITTED

10-3

Summary of Farmore Payments 2006 – 2010

10-4

Aerials of Farmore Materials

10-5

Sliman and Butler Irrigation Map

10-6

Nix Google

11. Entrance Way Sign/Fences/Right-of-Way
11-1

Deed to Gibson for Lot 17

11-2

Twin Falls Highway District Minutes

11-3

Entry Way Costs and Photo

12. EHM
12-1

OMITTED

12-2

EHM Invoices July 13, 2009 – November 24, 2014

12-3

Riedesel 2009 Triple Crown 1 Survey

13. Riedesel
13-1

Chevy Baily Email and Summary of Riedesel Charges

13-2

OMITTED

Page 4
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Plaintiff’s
Exhibit
No.

Description

13-3

Final Riedesel Bill

13-4

OMITTED

13-5

Hayes 10/10/15 Riedesel Summary

13-6

Hansten Email to Gery Edson Dated 06/06/16

13-7

Giesler Handwritten Summary of Riedesel 797

13-8

Chevy Baily Email at Riedesel to Terry Johnson
Referencing the Color Coded Riedesel Billing

13-9

Twin Falls P&Z Correspondences

13-10

Hayes Email to Braga

[II]
Offered

Stipulated

Admitted

14. Triple Crown Water Co., LLC/Irrigation Maintenance Agreement/December
CC&R’s/HOA Triple Crown Income Taxes 2010-2014/Tax Income Sliman & Butler Costs
14-1

OMITTED

14-2

Giesler Irrigation Map

14-3

OMITTED

14-4

OMITTED

14-5

OMITTED

14-6

Sliman & Butler Examples of Billing Errors

14-7

OMITTED

14-8

Hayes Irrigation Summary

14-9

Supplemental Irrigation Maintenance Agreement Between
Triple Crown and HOA (May, 2014)

14-10

Triple Crown 1 Plat Signature

14-11

2007 Irrigation and Weed Control Declaration (Belmont
Plat)

14-12

HOA Fee Increase Letter (December, 2015)

14-13

Articles of Incorporation for Triple Crown Development
HOA, Inc. (04-27-07)

14-14

September 14, 2007 Irrigation Maintenance Agreement

14-14(a)

May 8, 2014 Supplemental Irrigation Maintenance
Agreement

14-15

September 14, 2007 CC&R for Triple Crown and
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Plaintiff’s
Exhibit
No.

Description

[II]
Offered

Stipulated

Admitted

Supplement dated May 8, 2014

14-16

Articles of Organization for Idaho Trust Deeds, LLC
(August 28, 200)

14-17

Articles of Organization for Triple Crown Water Company,
LLC (April 27, 2007)

14-18

CC&R’s for Triple Crown Development (2007)

14-19

Legal Description for Supplemental CC&R’s for Triple
Crown Development

14-20

2010 – 2014 Tax Returns for HOA

15. Brown Sale Lots 3 and 4
15-1

$18,000 Note and First and Second Deeds of Trust for
Lots 3 & 4

15-2

September 11, 2015 Purchase and Sale Agreement for
Lots 3 & 4 with Brown

16. Gibson Sale Lot 6 (03/11/16) $22,000 Note
16-1

OMITTED

16-2

Warranty Deed

16-3

$22,000 Deed of Trust Note and First and Second Deed of
Trust

16-4

Deed of Trust with Assignment

16-5

Disbursement Instructions

16-6

Escrow Agreement

16-7

OMITTED

16-8

Settlement Statement

16-9

Gibson $16,759 sale (check)

16-10

Second Deed of Trust

16-11

Affidavit of Understanding - Non-Owner Occupant

16-12

Affidavit of Understanding - Commencement of Work

16-13

Affidavit of Understanding – Plans, Permits, Appraisal, etc.

Page 6
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Plaintiff’s
Exhibit
No.

Description

16-14

Lot Sales

16-15

Septic Permit L6 B2-Gibson

[II]
Offered

Stipulated

Admitted

17. Free Dirt
17-1

Free Dirt

17-2

Hayes Cost Allocation

17-3

Nix Letter (08/14/15)

17-4

Plat Map of Holms and Lot 4

17-5

Triple Crown Phase 1 Development Cost Allocation

17-6

County Shoulder Work

17-7

Holm’s Lot Dirt

17-8

More Dirt & County Dirt

17-9

Unknown Dirt

17-10

Hayes October 25, 2015 Excavation Summary

18. Nix Commission and Lot Valuation
18-1

Quitclaim Deed

18-2

Nix Invoice Credit and Alternate Invoice

18-3

Belmont & Emerald Lot sales 2007 – 2015

18-4

Nix Lot Evaluation

18-5

Commission Check

18-6

Nix Lot Fill Dirt

19. Belmont & Emerald and “Benefit Analysis”
19-1

Pg. 7, Trial Court’s Memorandum Opinion

19-2

Pg. 6, Defendant’s Answers to Plaintiff’s First and Second
Set of Interrogatories and Requests for Production

19-3

Pg. 6, 7, and 8, Court’s Rescinded Order of March 3, 2016

19-4

Pg. 2, Original Judgment
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Plaintiff’s
Exhibit
No.

Description

[II]
Offered

Stipulated

Admitted

20. Irrigation Equipment Payment
20-1

OMITTED

20-2

Pgs. 1, 9-11, Supreme Court Opinion

20-3

Pg. 6, Memorandum Opinion

20-4

Pg. 11, Supreme Court Opinion

21. MRG
21-1

MRG Exhibits 1, 2, 3, 4, 4-1 – 4-8, 5-1, 5-2, 6

22. Easement Lot 13
22-1

Lot 13 Identification

22-2

Lot 13 Easement

23. Lot 24 Roads
23-1

Google Earth Image, Lot 24

24. Adjacent and Commingled Subdivision West of Hydro
24-1

Adjacent and Commingled Subdivision

25. Water Shares Agreement
25-1

Water Shares Agreement via Andy Wright Email to
Johnson

26. Belmont & Emerald Profit
26-1

Belmont-Emerald Lot Sales

27. SD 230 – West of Hydro
27-1

Aerial West of Hydro
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Plaintiff’s
Exhibit
No.

Description

[II]
Offered

Stipulated

Admitted

28. Legal Fees
28-1

Wright Bros. Invoice

28-2

Legal Fees by LeRoy Hayes (10/25/15)

29. Maps
29-1

Overall Aerial Map

29-2

Aerial Lot Map

29-3

Mariposa Aerial Comps.

29-4

Bausher Farm Aerials.

30. Inconsistencies
30-1

Nix Stored Dirt

30-2

Oak Fencing Material

30-3

Cliffbar Fill Dirt

30-4

Twin Falls Highway District Fill Dirt

30-5

Ruddell 2014 Maintenance Photos

30-6

Maintenance Nicole Listing

30-7

Holm’s Fill Dirt

30-8

Farm Irrigation Expense

30-9

Test Holes

30-10

Holms Lot Farm Irrigation Pipe

30-11

Salvaged Corral Lumber

31. Inconsistencies
31-1

Removed Irrigation Pipe

31-2

Rock and Ditch Removal for Farm Purposes

32. Inconsistencies
32-1

Giesler Junk

32-2

Giesler MLS Map
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Plaintiff’s
Exhibit
No.

32-3

Description

[II]
Offered

Stipulated

Admitted

Weed Mowing 2015 Expense

33. Misc. Exhibits
33-1

Sliman & Butler Correspondence

33-2

OMITTED

33-3

Clear Creek Properties

33-4

Emerald/Belmont Improvement Costs P&Z

33-5

DL Evans Mortgages

33-6

SD 230 Mortgages

33-7

Crandall Excavating

33-8

Lancaster Trenching, Inc.

33-9

Triple Crown Misc. Costs - Hayes (10/25/15)

33-10

Nix Excavating and Mountain Grain Invoices

33-11

OMITTED

33-12

Riedesel 797

33-13

Riedesel 797 Office Mileage/Expense

33-14

OMITTED (Now Exhibit 2-8)

33-15

Farmore Invoices

33-16

Project 797 Allocation Differences

33-17

Non-Maintenance Hull Lots (2016)

33-18

DL Evans Loan Balances (April, 2016)

33-19

Farm Irrigation Crossing Expense

33-20

Riedesel 797 Billings

33-21

Application and Permit to Use Right of Way

33-22

Highway District Refund

33-23

Highway District and District of Health Refunds

33-24

Nix Excavating, Inc. Estimate

33-25

Preliminary Plat Triple Crown 2 – Public Hearing

33-26

Second Public Hearing Preliminary Plat Hearing Triple
Crown 2

Page 10
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Plaintiff’s
Exhibit
No.

Description

33-27

Waste Water Preliminary Plat Triple Crown 2 Public
Hearing

33-28

Ruddell Research Notes

33-29

Flood Damage

[II]
Offered

Stipulated

Admitted

34. Bank Loans
34-1

DL Evans Bank Amortization

34-2

Hull DL Evans Payments
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DISTRICT COURT

Fifth Judicial District
County
of lwln Falla • 8tltl of Idaho

AUG -4 2016

m ,J. :oo P.,M.
f1i

o.ir::

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL,
Case No. CV 2012-2168
Plaintiff,
MEMORANDUM OPINION FOR JULY
2016 TRIAL
RICHARD GIESLER.

Defendant.
INTRODUCTION
This matter came before the Court for trial sitting without a jury commencing July
26, 2016 and concluding July 29, 2016. This is the second trial between these parties
over the subject of a subdivision. The Court has previously issued Findings of Fact and
Conclusions of Law in the first trial. With two exceptions that decision was affirmed by
the Idaho Supreme Court. Following remand the parties were able to reach a stipulation
regarding the schedule for developing the subdivision and the Court by separate Order
has approved that stipulation. The remaining issue arising from the remand orderreimbursement for sprinkler equipment removed by Hull-will be addressed in this
opinion.
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In order to finalize the parties' business relationship it is necessary to determine
the amount of net profits to be distributed to each party following the sale of each lot in
the development. The parties have been unable to agree on this as well as many other
issues that will continue to arise until the last lot in the development is sold. In an effort
to resolve the net profit issue to date the Court appointed a Master to accumulate
information and to make recommendations to the Court. That endeavor has likewise
failed to result in a resolution of most of the issues in this case. On March 3, 2016 the
Court issued an Order addressing many issues before the Master and then
subsequently terminated the appointment of the Master and rescinded all findings
relating to that appointment. To be clear, any findings of fact and conclusions in these
Orders relating to the Master are superseded by this Memorandum. This memorandum
constitutes the Court's findings of fact and conclusions of law required by I.R.C.P. 52.
SUMMARY OF PREVIOUS FINDINGS, ADDITIONAL FINDINGS AND HISTORY OF
THIS CASE

The Court will not repeat the detailed findings and conclusions from its first
opinion in this case but will summarize the relevant portions of that decision. Hull sold
his interest in the Belmont/Emerald subdivision to Giesler for $200,000. Giesler
accordingly obtained all rights to the property in that approximately 40-acre parcel
including Lot 24 (consisting of 2.84 acres) which is in the northwest corner of that
parcel. The final plat of that subdivision required two roads relevant to these
proceedings-Allie Lane and Triple Crown Road. The plat did not require completion of
what is known as the Triple Crown Road extension (bordering the south property line of
Lot 24) or the Allie Lane extension (bordering the east property line of Lot 24).
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The first trial established that Giesler owned the remaining approximately 107. 73
acres of the original purchase and that Hull had the right to 50% of the net profits from
the sale of the lots in that remaining parcel. Giesler was granted the right and obligation
to develop that property, was responsible for the development costs therefore, and upon
sale of each lot entitled to reimbursement for $2,500 per acre and a prorated share of
the development costs. An Amended Judgment allowed his brokerage company to
charge a real estate commission not to exceed 6% for the sale of each lot. Giesler was
required to sell the property in a commercially reasonable manner.
The Court determined that Giesler acquired 147 water shares on the original
purchase and all appurtenant irrigation equipment. The Court has determined that the
irrigation equipment should have been sold as the lots were developed. The parties
previously stipulated in open court that the sum of $25,122 for the irrigation equipment
removed by Hull represents the value of the pipe and that it is not necessary to value
that pipe as each lot sells. In other words, they acknowledge that attempting to
determine how much pipe would have been removed as each lot sells and the value of
that pipe at that time would be an onerous and nearly impossible task. They have
agreed, therefore, to prorate reimbursement of monies owed to Giesler on an acreage
basis, per lot, and to make that adjustment as each lot sells. Each lot has different
acreage. Therefore, the amount to be calculated as each lot sells is: $25,122 divided by
107. 73 acres equals $233.19 times the actual acreage in each respective phase ("the
irrigation reimbursement calculation"). 1 This resulting figure shall be added to the selling

1 The Court has in previous rulings attempted to apportion costs on a per lot basis. This has led to
considerable confusion and for the reasons stated later in this opinion is far too cumbersome a process
and is unnecessary to solve these parties' issues. Costs will therefore initially be related to phases of the
development.
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price of the lot and thus included in the gross selling price. Selling costs (including real
estate commissions if the property is subject to a binding real estate commission
agreement), $2,500 per acre acquisition cost, and development costs (as determined
for each of the 11 lots in Phase 1 and for all future lot sales) shall be deducted, and the
balance is net profit. That sum shall be divided by 2. Hull has received 100% of the
proceeds of the irrigation equipment. Therefore one-half of the irrigation reimbursement
calculation shall be deducted from Hull's share and added to Giesler's share. 2
DEVELOPMENT OF THE 107 ACRES

Giesler began developing the remaining 107. 73 acres near the time of the buyout
of Hull's interest in Belmont/Emerald. Initially he had drafted plats for the whole
acreage. He then recognized the difficulty of developing this much acreage all at once.
Accordingly Giesler proposed to the Twin Falls Planning and Zoning Commission to
develop the property in phases. Giesler submitted plats for Phases 1, 2, 3, 4 and 5 (all
east of the hydro). During the late-2000s timeframe he acquired the Holm property for
$60,000. This property borders the northeast corner of the Belmont subdivision and the
2500 E. Road. Subsequently, Giesler, without consulting Hull, replatted Phase 1 to
change the number of lots from the original plat and to incorporate Lot 24 and the Holm
property into that phase. This amended plat consists of 13.49 acres of the original 107
acres, Lot 24, 3 and 3.58 acres comprising the Holm property.

However, as will be

explained, these acreage numbers do not represent the actual size of each lot.

This approach shall not be used for either Lot 24 or the Holm property inasmuch as that property was
not part of the original agreement.
3 Giesler testified that this lot measured 2.48 acres. The original Belmont plat shows this measurement for
this lot without accounting for bordering roads (i.e. Alley Lane and Triple Crown extensions). When
replatted, the lot was split. The lot bordering the Triple Crown road extension is actually 1.2 acres and the
lot immediately north of that is actually 1.1 acres.

2
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The description and lot sizes of all of the platted lots in Phase 1 is described in
Giesler trial exhibit J-9 which divides Phase 1 into three Blocks. Block 1, which includes
the former lot 24 and two of the original phase 1 lots, lies west of Allie Lane road and
north of Triple Crown Road. This Block consists of lots 1-4. Lot 4 has been sold and a
home constructed thereon. There is currently no evidence in the record of the sales
price of this lot. Lots 1-3 have not been sold. The actual size of these lots is: 1.02, 1.01,
1. 07 and 1.10 (Lots 1-4 respectively).
Block 2 lies south of Whirlaway Lane, consists of seven lots, and includes the
former Holm property. Lots 2, 5, 6 and 7 have been sold. Lot 2 is part of the original
Holm property. There is no evidence in the record of the sales price of this lot. Lots 5
and 6 were sold to Russ Gibson. Lot 7 is the "Nix" lot. Lot 1 (part of the original Holm
property) still has the original Holm farm house. The actual sizes of these lots are: 1.06,
1.0, 1.10, 1.13, 1.15, 1.13 and 1.11 (Lots 1-7 respectively).
Block 3 lies north of Whirlaway Lane and consists of five lots. Lots 2, 3, and 4
have been sold. Lot 2 was sold to Ralph Williams. Lots 3 and 4 were sold to Steve
Brown. The actual sizes of these lots are: 1.01, 1.02, 1.02, 1.02 and 1.00 (Lots 1-5
respectively).
The Court finds that Phase 1 replatted (including Holm and Lot 24) consists of
19.88 acres and the actual lot acreage is 16.95 acres. The difference between these
two figures represents roadway. In summary, 6 of the originally platted Phase 1 lots
(including Nix) have been sold and 5 remain unsold. One of the three Holm lots has
sold. One of the two lots comprising Lot 24 has sold. The actual lot acreage in replatted
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Phase 1 is therefore 16.95 acres, not 13.49, 2.84, 2.38, and 1.17 (19.88 total) as
testified to by Giesler at trial. However, the actual acreage in Phase 1 is 19.88 acres.
Giesler's claim for reimbursement is based upon an erroneous calculation. The
Court has previously ruled that reimbursement is to be made on a per lot basis. The
underlying assumption was that it would be possible to calculate profits by examining
actual lot size, not upon gross acreage of a phase. Giesler attempted to convert the
acreage in the Phase to each lot. Giesler used the figure of 1.23 acres per lot in his
calculation for reimbursement. This is incorrect. Reimbursement must be made on a per
lot basis. 4 But calculation of development costs must be tied to the size of the property
in the Phase. Dividing the gross acreage of the Phase by the number of lots and then
multiplying development costs by that figure (1.23) skews the calculation.
This Court previously found and was affirmed in its finding that the profit-sharing
arrangement between the parties was contractual. However, the particular dispute over
development costs exists at the outer boundaries of contract law in the sense that it is
obvious that the parties never discussed what should be included as "development
costs," and it is therefore up to this Court to supply a term "reasonable in the
circumstances." See Hull v. Giesler, 156 Idaho 765, 778, 331 P.3d 507, 520 (2014)
(citing Restatement (Second) of Contracts § 204 (1981)). In determining what is
reasonable, where there was in fact no agreement, the Court considers what would
"comport[] with community standards of fairness and policy." Restatement (Second) of

4

Mathematically the Court could direct reimbursement on a pure acreage basis. However, the lots are
approximately the same size. Creating formulas converting acreage to correspond with lot size will result
in some rounding errors. Determining the actual acreage of the Phases and directing reimbursement per
lot will result in the correct amount of reimbursement by the time all lots are sold. Giesler and Hull will
each be "overpaid" on some lots and "underpaid" on some lots, but the end result will be mathematically
correct.
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Contracts § 204 cmt. d (1981). Both parties specifically acknowledged during closing
argument that the Court could apply principles of equity to resolve the issues in this
case.
As will be discussed in greater detail below, Giesler has expended monies to
construct roadways adjacent to Lot 24, has expended monies to "cleanup" the Holm
property, part of Phase 1 and part of Phase 2. He has brought pressurized irrigation to
all of the property now in Phase 1. His rationale for bringing the Holm property into the
Phase 1 plat was that it was necessary to remove the eyesore condition of Holm as a
benefit to Phase 1. He offered no rationale for bringing Lot 24 into the Phase 1 plat. Nor
has he offered any explanation of his plans for the existing farm house on Lot 1, Block 2
(Holm). Yet, he is claiming significant development costs relating to Holm and Lot 24.
He did not consult with or obtain the agreement of Hull to bring these 5 lots into Phase
1. He has expended platting and engineering costs in doing so. Giesler now has 5
"finished" lots that will benefit him economically by being part of the Triple Crown
subdivision. By making the unilateral decision to include more property in the Triple
Crown Subdivision and thereby potentially reap the profits from that property to the
exclusion of Hull, Giesler is estopped to claim that he alone is entitled to the profits from
Lot 24 and Holm. It is fair and equitable, and the Court concludes and finds, that by
transferring these lots into Phase 1 and claiming development costs therefore, Giesler
has voluntarily conferred upon Hull the right to receive half of the net profits from the
sale of these 5 lots.
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DIRECT COSTS OF DEVELOPMENT

Giesler testified he has incurred the following direct costs in the completion of
Phase 1:
1. Removal of a ditch: $18,000
2. Roads, demolition/cleanup: $219,785.61 5
3. Pressurized water system: $63,943.186
4. EHM engineering: $42,848.00
5. Idaho Power: $34,926.00
6. Fees: $8749.64
7. Labor and Misc: $7241.58
8. 2015 expenses: $5677.077
Total: $401,171.08
The per lot amount of these direct costs for Phase 1 is $25,073.19 ($401,171.08
divided by 16). The Court elects to calculate the sharing on a per lot basis, instead of a
per acre basis, because for the most part all of these expenses relate to Phase 1
property.
The Court finds that these monies were actually expended and were reasonably
incurred. 8 Some of the amounts in these categories apply to Phase 2 and the entrance
5 Actually, this category should be $30,000 higher. The Nix lot transfer was not included in this number.
Since the Nix bill has been paid by the transfer of Lot 7, Giesler would not be entitled to further
reimbursement. The propriety of this credit will be discussed infra.
6 Hull asserts that much of the Sliman Butler bill which Giesler claims is solely for the pressurized water
system is in fact materials for his farming operation. Giesler testified that even though there are bills
included in the exhibits for farming operations, that he has excluded those charges in the $64,000 claim.
The Court accepts his testimony and finds that this total does not include farming expenses.
7 This category includes the LeRoy Hayes billing for services rendered at the request of the Master. The
Court finds that the Master was authorized to employ Mr. Hayes that his charges are reasonable, that
Giesler paid 100% of this charge, and therefore is entitled to reimbursement from Hull for 50% of this
charge. Technically this charge is not a "development" cost, but is properly included in the final
accounting between these parties.
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maintenance, and not strictly to Phase 1. It is impossible to determine with precision
how much of these costs do not relate to Phase 1. Rather than attempt to create some
equitable "split," the Court determines in its discretion to "front load" these rather de
minimis costs to Phase 1. Hull will recoup the benefits when Phase 2 lots are sold
because these costs will not be again reimbursed to Giesler.
Notably absent from the above list is Giesler's $8,800 claim for fill dirt and
hauling. The undisputed testimony is that this dirt came from Twin Falls County and was
hauled by the County at no cost to Giesler. This dirt was used to make a lot saleable.
There is no doubt that Hull benefited from this contribution of Giesler. But the standard
for reimbursement is actual cost incurred, not benefit. Just as Giesler has the authority
to determine the source of development providers, so does he have the right to
voluntarily contribute assets to the project, including assets that have cost him nothing.
The Court will not allow this development claim.
The parties have spent a good deal of time arguing over the transfer of the Nix
lot. No closing statement on this lot has been offered in evidence and thus the Court is
somewhat at a disadvantage in analyzing the true economic effect of this exchange on
the parties. However, it is clear that Giesler could have reaped an advantage by this
exchange, by reducing his out-of-pocket development costs by $30,000. On the other
hand, given the number of unsold lots in Belmont/Emerald and Phase 1 it is pure
speculation whether and when this lot would have sold, and for how much. Moreover,

8

Hull asserts that some of these expenditures were frivolous, exorbitant or otherwise unnecessary,
suggesting that it should have cost "far less" to develop Phase 1 and that Giesler violated the covenant of
good faith and fair dealing. Even Giesler would admit that in hindsight some of these expenditures might
have been more carefully scrutinized. But the Court does not find that Giesler violated the covenant. Half
of any expense incurred comes out of Giesler's pocket, too. He has no reason to expend monies
unnecessarily and Hull has not established bad faith. Per this Court's original ruling, Giesler is entitled to
reimbursement for actual development costs.
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the actual net profit to these parties would be less than $10,000 even if it had sold for its
arguable value of $40,000 or more, because a higher cash sale would have
necessitated higher closing costs and a commission. Finally, no explanation is given for
why Giesler would have gone out of his way to lowball the value he accepted for this lot.
Such an action would be against his own interests as well as Hull's. On balance, the
Court does not find that Giesler breached his agreement with Hull by trading the lot. 9
INDIRECT COSTS OF DEVELOPMENT

Giesler claims three categories of what he calls "indirect costs" related to Phase
1: Idaho Power, Engineering and the Entrance to the subdivision. These are costs that
relate to the entire 107 acres, not just to Phase 1. Hull concedes that these costs, but
not the claimed amounts, are properly reimbursable to Giesler.
The Court finds that the Idaho Power costs for the entire 107 acres totals
$124,564. This acreage comprises the first 5 phases as well as the property west of the
hydro, and the prorated amount is $1,161.33 per acre of land. For Phase 1 this amount
is $23,087.24 (19.88 acres times $1,161.33). The per lot reimbursement is $1,442.95
($23,087.24 divided by 16 lots). The total amount for Riedesel engineering is $15,029
for 64.44 acres (Phases 1-5 only), or $233.22 per acre. For Phase 1 only, the total is
$4,636.41 for 19.88 acres (19.88 acres times $233.22). The per lot reimbursement is
$289.78 ($4,636.41 divided by 16). The total amount of reimbursement for the entrance
is $51,368.21 or $478.91 per acre ($51,368.21 divided by 107.26). 10 The amount for
Phase 1 is therefore $9,520.07 (19.88 acres times $478.91). The per lot reimbursement
9

Neither party should complain about the Court's equitable treatment of the fill dirt and Nix lot issues.
Mathematically, the tradeoff between disallowance of the $8,800 fill dirt claim and the $10,000 Nix lot
valuation after adjusting for potential commissions and closing costs is a wash.
10 The Court has variously stated that the undeveloped acreage is 107, 107.26, and 107.73 acres. No one
can seem to agree on the precise measurement. The Court finds the differences de minimis.
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is $595.05 ($9,520.07 divided by 16). The per lot reimbursement total for these indirect
costs is therefore $2,327.78.
IRRIGATION EQUIPMENT REIMBURSEMENT

As stated above, the parties previously stipulated that the sum of $25,122 for the
irrigation equipment removed by Hull represents the value of the pipe and have agreed
to prorate reimbursement of monies owed to Giesler on an acreage basis, per lot, and
to make that adjustment as each lot sells. Each lot has different acreage. Therefore, the
amount to be calculated as each lot sells is: $25, 122 divided by 107. 73 acres equals
$233.19 times the actual acreage in each respective lot ("the irrigation reimbursement
calculation"). 11 However, for the same reasons stated above, a simpler methodology is
to multiply the acreage in Phase 1 (19.88 acres) times $233.19 yielding $4,635.82 total
for Phase 1, or $289.74 per lot ($4,635.82 divided by 16). This resulting figure shall be
added to the selling price of the lot and thus included in the gross selling price. Hull has
received 100% of the proceeds of the irrigation equipment. Therefore one-half of the
irrigation reimbursement calculation-$144.87 per lot-shall be deducted from Hull's
share and added to Giesler's share.
EASEMENT PURCHASE

Giesler purchased an easement from the owner of property located south of the
development property west of the hydro for $2,000. He claims this expenditure as a
development cost. The purpose of acquiring this easement at this time was because "it
was a deal." Arguably, the easement would permit entrance into the westerly portions of

Giesler states in Ex. 18(b) that the total acreage for the denominator in this equation is 64.44 (Phases
1-5). The Court disagrees. In its original opinion the Court found that Hull removed "the irrigation
equipment from the 147 acres that had actually been used for irrigation on that acreage over the previous
7 years." Giesler has excluded the acreage west of the hydro from the formula, which is error.
11
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the development in the future. However, at this juncture there have been no applications
made to the county for such a road, nor are any presently contemplated.
The Court finds that this expenditure is not a reasonable development cost at this
time. Certainly there is no apparent and immediate benefit to Phase 1 at this time. This
claim is denied. Giesler may again present this claim in the future as the subdivision
develops.
REAL ESTATE COMMISSIONS

The Court previously determined that Giesler is entitled to a 6% real estate
commission on any of the subdivision property sold. (Am. J. para. 10, Feb. 6, 2015.)
The compensation agreement dated March 6, 2013 provides for such a commission in
the event of a "purchase, transfer or exchange of the property." (Giesler Trial Ex. 17c.)
Hull suggests that this compensation agreement is a subterfuge. The Court disagrees. It
was executed at the same time as a compensation agreement involving a Belmont lot.
Giesler is entitled to a commission not to exceed 6% after March 6, 2013 if he complies
with Idaho's real estate commission laws and actually claims a commission. The sales
or transfers of all lots in the original Phase 1 plat were made after this date and
therefore Giesler is entitled to a 6% commission on the gross amount of those sales
with the exception of the Nix lot (discussed below). The Court cannot at this time
determine when Lot 2, Blk 2 (Holm) or Lot 4, Blk 1 (Lot 24) were sold. If they sold after
March 6, 2013 then Giesler is entitled to a commission if he actually claimed a
commission thereon. If made before, he is not. 12

12

At the time of these sales, the lots were in Phase 1, but the Court had not determined that Hull was
entitled to share in the profits from those lots. Giesler owned these lots at the time. The Court would be
very surprised if Giesler paid himself a commission on his own property. If he did, then he is entitled to
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Giesler claims a commission on the Nix lot. This lot was not sold. It was not
purchased. Technically it was "transferred" or "exchanged for reduction of debt." But the
Court does not find that Giesler's decision to offset his development costs is the type of
transaction entitling him to a real estate commission. A realtor should receive a
commission only if there is an economic benefit to the seller in the nature of a "sale."
There was an economic benefit to Giesler in that he had $30,000 less debt to pay, but
not an equivalent benefit to Hull. Furthermore, from a practical standpoint, Giesler never
provided the documentation to show the details of the Nix transaction, or that he even
claimed a commission on that transaction pursuant to his compensation agreement. In
short, he never proved he was paid a commission that should be deducted from the
gross amount of the Nix "sale." For all these reasons, the Court disallows this claim.
CLOSING COSTS

Giesler Ex. 18(b) lists closing costs of $3,045.69 for the five lots (not including
Nix) that have been sold. Hull has not challenged these figures. This sum will be
deducted from the gross selling price.
LOT SALES CARRYBACK

Giesler sold two lots to Gibson and two lots to Brown and "carried paper." The
Court cannot determine at this time whether paper was carried on the Holm and Lot 24
sales. Hull asserts that it was improper to sell any lots except for cash. Here again,
there was no agreement between the parties that lots could only be sold for cash. The
Court has never determined this issue. However, candidly, there was an underlying
assumption by the Court that the sales would be for cash inasmuch as there was no

reduce the sale amount by that commission. If he did not, the Court will not permit him to "manufacture" a
commission claim after the fact.
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discussion in prior court orders about "carrying paper." Because of this the Court cannot
and does not find that Giesler breached any court order in this case.
Additionally, the Court does not reach the issue of whether Giesler breached the
covenant of good faith and fair dealing by selling these lots in the manner that he did.
"The elements for a claim for breach of contract are: (a) the existence of the contract,
(b) the breach of the contract, (c) the breach caused damages, and (d) the amount of
those damages." Mosel/ Equities, LLC v. Berryhill & Co., Inc., 154 Idaho 269, 278, 297
P.3d 232, 241 (2013). The Court is well aware that a breach of contract claim can arise
from a breach of the covenant of good faith and fair dealing, which is implied in every
contract. Idaho First Nat'/ Bank v. Bliss Valley Foods, Inc., 121 Idaho 266, 288, 824
P.3d 841, 863 (1991 ).
However, for Hull to maintain a breach of contract claim, there must be damages.
The Court finds that even if it could find a breach of the implied covenant of good faith
and fair dealing by Giesler, there could be no claim for damages at this time, making the
claim unripe for adjudication.
The ripeness doctrine concerns the timing of a suit and asks whether a
case is brought too early. The purpose of the ripeness requirement is to
prevent courts from entangling themselves in purely abstract
disagreements. Under the ripeness test in Idaho, a party must show (1)
the case presents definite and concrete issues; (2) a real and substantial
controversy exists (as opposed to hypothetical facts); and (3) there is a
present need for adjudication."
State v. Manley, 142 Idaho 338, 342, 127 P.3d 954, 958 (2005) (citations omitted). The

last criteria is missing in this case. The evidence in the record establishes that as of trial
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the buyers have been paying their notes. If the notes are paid out, then there is no harm
to either party. 13
In any event, the Court believes that these notes are assignable by the Seller.
The Court will award Hull and Giesler one-half of each note irrespective of whether
either owes the other monies in the net accounting. Each may sell their respective
interest in the note and each may buy the other's interest out in their discretion. The
notes are due to be paid out long before the subdivision will be completed. If Hull does
not receive payment, he may revisit this issue in the future. As will be explained, Hull is
entitled to receive his share of the interest on these notes in addition to his share of half
of the net profits.
ACQUISITION COST REIMBURSEMENT

The Court previously determined that Giesler was entitled to recoup $2,500 per
acre from the gross selling price of the property to compensate him for acquisition costs.
Following the formula listed above, he is therefore entitled to recoup $33,725 from the
initial 11 Phase 1 lots (13.49 acres times $2,500), or $3,065.91 for each of the 11 lots.
After dividing Lot 24 in the Belmont/Emerald plat, there are 25 lots. Giesler
purchased Hull's interest therein for $200,000, or $8,000 per lot ($200,000 divided by
25). The Court finds therefore that Giesler's acquisition cost for each of the lots in Lot
24 (Lot 3 and 4, Blk 1, Phase 1) is $8,000 per lot.

13

However, the Court observes that Giesler walked a very delicate line in selling these lots in the manner
that he did. His rationale for carrying paper was "to get the subdivision moving." That, in and of itself, is a
rationale decision. The methodology to achieve that result was questionable. There are no personal
guarantees on the notes. There is no clear subordination agreement with a lending institution. There is no
independent collateral for these loans. Finally, there is no indemnification agreement between Giesler and
Hull that would protect Hull's interest in the event of default. As stated, the Court will not determine at this
time whether this conduct violated the implied covenant of good faith and fair dealing, but assumes if
such a claim ever ripens, such a determination will have to be made.
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Giesler testified that he acquired the Holm property by assuming $60,000 of debt,
more or less. The Court finds that his acquisition cost for this property, which now
consists of 3 lots, was $60,000. The Court will divide this acquisition cost equally over
the three lots, leaving each lot with a $20,000 cost reimbursement.
HOMEOWNER ASSOCIATION AND WATER COMPANY ISSUES

In 2007 Giesler created the Triple Crown Water Company, LLC ("the Water
Company") and the Triple Crown Development Homeowners Association, Inc. ("the
Association"). He also created and filed a Declaration of Covenants, Conditions and
Restrictions for Triple Crown Development. Idaho Trust Deeds, LLC owns the unsold
lots in the development.

Initially, the water shares appurtenant to Belmont/Emerald

were leased to the Water Company. Phase 1 has now been annexed into these
agreements. One share of Twin Falls Canal Company per acre is transferred with the
sale of each lot. Association members are required to use water shares for irrigation.
The Irrigation Maintenance Agreement between the Water Company, the Association
and Idaho Trust Deeds requires the Association to pay a monthly management fee to
the Water Company. It also requires the Association to reimburse the Water Company
for all expenses (capital and otherwise) incurred in the prior year or "for the use of
assets previously supplied by the Water Company for use in the irrigation system,
including without limitation Lot 12 [of Belmont Stakes], which reimbursement shall be at
the rate of eight per cent (8.00%) per annum of the replacement cost thereof." (Giesler
Trial Ex. F, at 3.)
Hull asserts that it is improper for Giesler to claim costs for the pressurized
irrigation system as a development cost when his agreements identified above (of which
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he is the sole owner of the entities) either allow or require the Association to reimburse
him for these capital expenditures. The Court agrees with this assertion. Nevertheless,
during closing oral argument at trial Giesler stipulated that he waived any claim for
reimbursement for expenditures to date. 14 Accordingly, the Court finds and concludes
that his claim for pressurized irrigation expenditures shall be allowed in this accounting.
This stipulation does not, however, necessarily satisfy Hull's concern. This Court
has no authority under the circumstances of this case to modify the contractual
agreements between these entities. It may be that Giesler has already incurred
additional expenses applicable to the balance of the development beyond Phase 1 that
have not been identified in this case. Without doubt, he (or the Water Company) will be
required to expand the irrigation system for Phase 2 and beyond.
To provide certainty to the parties on this issue the Court orders that Giesler
provide by affidavit any claim not previously presented at trial for any costs for the
pressurized irrigation system incurred to date which apply to Phase 2 and beyond. The
parties have specifically asked the Court not to allocate such expenses, if any, to other
phases, and the Court will honor that request. However, the Court will require Giesler to
identify such expenses now and within 10 business days of this decision to avoid

further evidentiary issues. If he fails to do so, any future claims will be deemed waived
as to that category of expenditures.
Further, as to any pressurized irrigation expenses incurred from this date
forward, Giesler will be required to make an election. If he desires to continue incurring
those expenditures either personally or through Idaho Trust Deeds, then he may claim
those costs as a development cost for future phases, provided that he waives
14

That stipulation does not include what might occur in the future.
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reimbursement from the Water Company and the Association. If he wishes to incur
those expenses through the Water Company as his agreement provides, then he will be
deemed to have waived his claim for development costs insofar as Hull is concerned. In
reaching this decision the Court is well aware that Giesler can effectively pass half of
these costs on to Hull by fronting the costs and waiving any claim for reimbursement.
However, these costs are truly a cost of development and should be borne by these
parties since it is clear that the lot buyers are entitled to an irrigation system upon
purchase of a lot. The overreaching, if there is any, is between Giesler and the
Association because of the Irrigation Agreement, not between Giesler and Hull.
There is a second and even more difficult issue that arises in this case when
considering maintenance costs for the development. The Court has determined that a
portion of the sign expenditures must be allocated on a per acre (and hopefully lot)
basis for Phase 3 and beyond. But there are other expenditures likely to be incurred:
construction of the fence and grass borrow pit and irrigation system along the 2500 E.
road through Phase 3; road maintenance; mowing; fence painting; maintenance of the
sign; etc. The Covenants provide that the Association has the "duty to assume and
perform all responsibilities and obligations with respect to the ownership of the Common
Area and the Entry Sign, including, without limitation, maintenance and repair of the
same." (Giesler Trial Ex. 9-H, at para. 7.5.20.) Common area is defined in the
covenants, but it is not clear whether there is common area in any of the phases. Thus,
does the Association have the duty to maintain improvements? If so, are they? Giesler
has testified that he has maintained these areas and of course has claimed this as part
of the development costs. Now that Phase 1 is completed, is that his obligation for
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which he can seek reimbursement from Hull? Given the animosity between these
parties the Court strongly urges that the parties resolve these types of issues in
advance and that Giesler implement the operation of the Association if he has not
already done so. It is an open question of whether the Court will deem these
maintenance expenses "development costs" in the future.
FUTURE ACCOUNTINGS

Both parties seek guidance from the Court how to handle future accountings and
disclosure of information and expenditures. The circumstances of this case have gone
on for over 11 years and the relationship between these parties is likely to continue for
many years to come. It is obvious to the Court that the objective of both parties should
be to promote development of the subdivision property, not to fight each other at every
turn. This is particularly true when considering the problems that will arise with
developing the property west of the hydro and the access issues that will be involved.
Having said this, the Court can only create a structure to satisfy the information
exchange. The Court has ordered Giesler to provide an accounting of any pressurized
irrigation costs to Hull within 10 days. The Court further orders that Geisler provide an
additional accounting within 10 days of this decision for any other claimed development
costs for Phase 2 and beyond that have been incurred as of July 31, 2013. This does
not include the Indirect Costs identified above which have already been determined.
This accounting shall include presentation of invoices, whether or not paid. Hull shall
have 10 business days from receipt thereof to lodge any objection with Giesler as to the
propriety of those costs, and failing to do so shall constitute a waiver of any objection to
those development costs in the future. Any objection must be made in good faith.
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Further, Giesler shall provide to Hull a legible copy of any earnest money
agreement for future lot sales within 2 days of execution and Giesler shall provide a
copy of the closing documents to Hull within 2 days of closing. Giesler shall not sell any
lot for other than cash unless the buyer grants a purchase money first deed of trust on
the lot, or unless the parties agree otherwise. Contemporaneously with sending the
closing documents, Giesler shall also provide an accounting statement for division of
net profits of the lot sale. That calculation shall be in accordance with the methodology
specified in this opinion. If Hull does not object in writing to that calculation within 5 days
of receipt, he shall be deemed to have conclusively accepted the accounting. Again,
any such objection shall be made in good faith.

If there is net profit to be divided,

Giesler shall pay Hull's 50% share thereof within 5 days. If there is a negative net profit,
that sum will be carried forward and applied against positive net profit, if any, on the
subsequent lot sale.
ACCOUNTING FOR PHASE 1 EXCLUSIVE OF HOLM AND LOT 24

The Court cannot complete a final accounting for Phase 1 until additional
information is received from the parties. But the Court can determine an accounting for
most of the Phase 1 aspect of this case:
Gross Sales Price of 6 lo.ts:
Irrigation equipment conversion-6 lots at $289.74

Gross Income

6% Commission on 5 lots (Nix excluded)
Closing costs on 5 lots (Nix excluded)

Acquisition/Land Cost-6 lots at $3,065.91
Direct development costs-6 lots at $25,073.19

$249 000. 00
I

1 738.44

250,738.44

($13,140.00)
($3,045.69)
($18,396.46)
($150,439.14)
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Indirect development costs--6 lots at $2,327.78
Gross Deductions

($13,966.68)
($198,987.97)

Net Profit

$50,012.03

½ Net Profit

$25,006.02

Giesler Share ($25,006.02 plus ½ irrigation $869.22)

$25,875.24

Hull Share ($25,006.02 less ½ irrigation $869.22)

$24,136.80

Hull is awarded one-half of the contract obligations of Brown and Gibson, totaling
$31,000, plus the interest on those notes. The interest is deemed additional net profit to
Hull for which he is not charged in this accounting. The sum of $31,000 will be applied
against the above stated net profit after the Court determines the second part of the
accounting on the Holm and Lot 24 properties. The Court also believes that Hull has
received interim distributions but is unable to make a finding on this record of that
amount. Giesler shall within 10 days of this decision provide an affidavit with supporting
documents showing those distributions, if any, and the Court will account for that in its
final decision. Because the interest on the notes is not included in the net profit
calculation, Mr. Wright shall forthwith distribute half of the accrued interest on the notes
held in his trust account to Hull. The Court will address handling this issue for future
interest payments in its final decision.
ACCOUNTING FOR THE TWO HOLM AND LOT 24 SALES

The Court has determined that the Holm Property and Lot 24 are part of Phase 1.
Lot 2, Block 2 (Holm) and Lot 4, Blk 1 (Lot 24) have been sold. The Court has no
financial information on those sales. Accordingly, the Court orders that Giesler shall
within 10 days of this decision supply to the Court by affidavit a copy of the closing
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statements for both lots. Pending receipt of this information the Court can make certain
findings necessary for this accounting.
If the closing statements show that a real estate commission was paid on either
of these lots, those commissions shall be deducted from the gross sales price. If not, no
commission will be allowed. The irrigation equipment adjustment is not applicable to
these sales because Holm and Lot 24 were not part of the 107 acres. Closing costs
shall be deducted. The amounts determined above for Direct and Indirect costs on a per
lot basis (5 lots total-2 sold) shall be deducted.
The Court finds that Giesler's acquisition cost for Lot 24 is based upon the
money he paid Hull to acquire Hull's interest in that lot. With Lot 24 split into two lots,
there were 25 lots in Belmont/Emerald. Giesler paid $200,000. Therefore his acquisition
cost is $8,000 per lot for each of the two lots.
The Court finds that Giesler's acquisition cost for the Holm property was $60,000.
This sum shall be divided equally over the three Holm lots permitting a $20,000 per lot
reimbursement.
The remaining Holm lot-Lot 1, Blk 2-presents a different issue. That property
currently contains the original farm house. The record is devoid of evidence of Giesler's
intentions regarding this property. Arguably, it could be sold "as is", rented, or
demolished and the lot itself sold. Since this property is now part of Phase 1, the Court
finds that the property must be sold and the net profits, if any, divided. It is within
Giesler's discretion to either sell the lot with the current house, or demolish it and sell
the lot. Demolition costs will be reimbursed to Giesler and his acquisition basis shall be
$20,000.
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OTHER EXPENSES OF PHASE 1

The Court believes that all expenses relating to the Phase 1 property (except
costs on Lot 1, Blk 2 (Holm) have been presented to the Court and accounted for.
However, the Court also recognizes that it is possible that other development costs
could be incurred on Phase 1 property until the last lot is sold. There are 8 remaining
unsold lots in Phase 1. If there are additional development costs (not including
demolition on Lot 1, Blk 2), those costs shall be determined at the time of sale of the
next lot sold, and those costs shall be divided equally over the remaining unsold lots.
ATTORNEY FEES AND COSTS

After considering the criteria in case law and the Idaho Rules of Civil Procedure,
the Court finds and concludes that neither party in this case "prevailed in the action" and
accordingly there is no prevailing party. Each party will bear his own costs and attorney
fees.
CONCLUSION

Upon submission by Giesler of the materials identified in this opinion, the Court
will issue a subsequent Memorandum, determine a final accounting, and prepare an
appropriate judgment.
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DISTRICT COURT

Fifth Judlclal District

County of NII f •III • State of Idaho

AUG 16 2016
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.c/SAM.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREG HULL,
Case No. CV 2012-2168
Plaintiff,
SUPPLEMENTAL MEMORANDUM
OPINION RE JULY 2016 TRIAL

vs.
RICK GIELSER,
Defendant.

INTRODUCTION

The Court previously entered its Memorandum Decision on August 4, 2016. That
Memorandum reserved additional accounting issues regarding Lot 24 and the Holms
property.

Giesler has pursuant to the Court's Order filed an affidavit and additional

accounting.

The Court recognizes that Hull has not had an opportunity to file any

objections thereto. The closing statements for these two lots plus an additional lot (Lot
5, Blk 3) are part of the record and there cannot, with one exception (the expenditure of
$7,158.93 for Phase 1 as outlined in paragraph 7 of Giesler's affidavit) be a cognizable
objection to these accountings. Accordingly, the Court elects to finalize it ruling on the
Phase 1 accounting and enter judgment accordingly. Hull may file appropriate motions
if he wishes to challenge the determinations made in this Supplemental Opinion.
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PHASE 2 ISSUES

The Court directed Giesler to file any claimed expenses for Phase 2 within 10
days of the date of the Court's Memorandum. He has done so. In reviewing this matter
the Court finds an obvious error in its original opinion. The Court stated that Giesler
must submit Phase 2 expenses incurred as of July 31, 2013. This is a typographical
error and shall read 2016. It appears that Giesler has submitted all expenses claimed
thru that date, as well as additional expenses listed in his supplemental affidavit filed on
August 15, 2016. Because of the Court's error, the Court will grant Giesler an additional
5 business days from the date of this Memorandum to claim all expenses incurred for
Phase 2 thru July 31, 2016 and will grant Hull 10 days thereafter in which to file any
objections. If no objections are filed, Hull will be deemed to have waived objections to
those expenses pursuant to the Court's original Memorandum.
Except for the Indirect Costs attributable to Phase 2 as determined in the Court's
original Memorandum, the Court makes no findings as to the propriety of those
expenses, noting however that if Hull fails to object to them he will be deemed to have
waived objection for the purpose of future accountings.
ADDITIONAL PHASE 1 EXPENSES

Giesler claims an additional claim totaling $7,158.93 for work attributable to
Phase 1, including $6348.15 for work done on the Holm farmhouse. These expenses
were not presented during the original trial. Some of these expenses were incurred in
May, June and July of this year. The remodel work appears to have been completed in
2015.

Until the Court ruled that the Holm property was to be included in Phase 1,

Giesler would not be on notice of the need to have submitted these claims.

The
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remaining expenses, for the most part, were incurred after the discovery cutoff in this
case.

The Court finds these expenses were incurred and are appropriate for

reimbursement and will allow them, spreading the cost over the remaining 8 unsold lots
in Phase 1.

Hull may file such appropriate objection to this decision as he deems

appropriate.
The Court previously acknowledged that there could be additional development
costs for Phase 1 that can be incurred. To be clear, however, any Phase 1 claimed
expenses pre dating July 31, 2016 will not be allowed. If there are ongoing Phase 1
expenses, Giesler must provide notice thereof to Hull as outlined in the Court's previous
Memorandum and Hull must object thereto or the objection will be deemed waived.
HOLM FARMHOUSE

It is not clear to the Court how this property is being handled. Given that Gielser
has expended monies to improve the property it appears that he either intends to sell it
or rent it. Although rental on an interim basis makes economic sense, the property must
be ultimately sold in order for the parties to achieve a net profit split. If this property has
or will be rented, Hull is entitled to one-half of that rent and Giesler must account for this
income immediately.

If the property is not currently listed for sale it must be

immediately so listed, or otherwise actively marketed for sale.
ACCOUNTING FOR REMAINING LOTS

Giesler has submitted an accounting for Lot 4, Blk1 (Lot 24), Lot 5, Blk 3 (7/29/16
sale, and Lot 2, Blk 2 (Holm sale) which were not addressed in the Court's original
Memorandum. The Court has carefully review those accountings and finds that they
are consistent with the closing statement documentation presented and consistent with
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the Court's original ruling regarding development cost reimbursement and adopts them
as part of the Court's findings.

That accounting shows that Hull had received

$38,815.99 in distributions (including the carryback), a disbursement from the Brown lot
sale, and an interim distribution in January of $2125. Giesler's Supplemental Affidavit
filed on August 15, 2016 states that Hull received an additional $2848 from the Brown
lot closing. Therefore, the Court finds that Hull has received $41,443.99 to date, plus
credit for half of the master's fee of $4850, or a total of $46,513.99. Hull's share of the
profits including Lot 5, Blk 3 is $29,977.34 .. Hull has therefore been "OVERPAID"
$16,536.65 to date.
FUTURE DISBURSEMENTS

Hull has received his share of the carryback interest disbursement and has
received more that his share of other net profits. Therefore the remaining monies in Mr.
Wright's trust account belong to Giesler and may be disbursed to him at this point.
Giesler is entitled to reimbursement for development costs prior to disbursement
of Hull's share of profits.

Given this fact, it would be appropriate to require Hull to

reimburse Giesler $16,536.65 immediately.

However, the Court declines to do this.

The parties have arranged that the carryback monies will be distributed to Mr. Wright's
trust account. Hopefully, these notes will pay out within the next year. Exercising the
Court's equitable power, and recognizing that Hull has objected to the carryback in the
first instance, the Court Orders that these monies shall continue to be paid to the trust
account. Mr. Wright may disburse those monies (including monthly interest received) to
Giesler until the $16,536.65 has been "repaid." Thereafter, one half of those sums shall
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be disbursed to Hull. Giesler shall not recoup any of these monies from new lot sales
absent Court order.
Previously the Court ordered that the net proceeds of sales are to be distributed
by a title company to the parties. This places a title company in a tenuous position and
the Court wishes to avoid this.

Given the parameters and structure of the Court's

opinions it should be a pure mathematical computation of the appropriate distribution of
profits from this point forward.

It appears to the Court based upon a rather cursory

review of Giesler's affidavit of expenses for Phase 2 that there should be net profit
generated on the sale of each lot. Accordingly, the parties shall jointly instruct in writing
a closing agent how to disburse monies. If the parties cannot agree, then the funds
shall again be held in Mr. Wright's trust account pending court order.
CONCLUSION

Each party will bear their own costs and attorney fees in this proceeding
inasmuch as the Court determines there is no prevailing party in this case.
A separate judgment shall enter and the Court will certify this judgment as final if
either party wishes to appeal.

I. t,. /
DATED t~is. . . .lf~,- {a; August, 2016.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREG HULL,
Case No. CV 2012-2168
Plaintiff,

JUDGMENT
vs.
RICHARD GIESLER,
Defendant.
JUDGMENT IS ENTERED AS FOLLOWS:
The accounting set forth in the Court's Memorandum Decision dated August 4,
2016 and the Supplemental Memorandum Decision dated August 16, 2016 is confirmed
and each party is entitled to the relief specified therein.

t !:

DATED this/

August, 2016.

JUDGMENT-1
252

CERTIFICATE OF SERVICE
I hereby certify that on the ~ day of August 2016, I caused to be served a true
and correct copy of the foregoing, by the method indicated below, and addressed to the
following:

Andy Wright

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
( ) Court Folder
(..rfmail

Terry Johnson

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
( ) Court Folder
(t-1Email

Greg Edson

Clerk

JUDGMENT-2

253

Electronically Filed
9/1/2016 4:05:21 PM
Fifth Judicial District, Twin Falls County
Kristina Glascock, Clerk of the Court
By: Audrey Nicholson, Deputy Clerk

Terry Lee Johnson
Attorney at Law
P.O. Box X
Twin Falls, ID 83303-0080
Telephone: (208) 734-6051
Facsimile: (208) 734-6052
Gery W. Edson
GERY W. EDSON, P.A.
250 South Fifth Street, Suite 820
P. 0. Box448
Boise, ID 83701-0448
Telephone: (208) 345-8700
Fax: (208) 389-9449
Email: gedson@gedson.com
ID Bar No. 2984
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

GREGORY HULL,

)
)
Plaintiff/Counterdefendant, )
)
vs.
)
)
)
RICHARD B. GIESLER and
)
Idaho Trust Deeds, LLC,
)
)
Defendants/Counterclaimants. )

--------------- )

Case No. CV-2012-2168
MOTION FOR RECONSIDERATION,
CORRECTION AND OBJECTION TO
CLAIMS PURSUANT TO IDAHO RULES
OF CIVIL PROCEDURE 59(e) AND
60(a) TO THE COURT'S MEMORANDUM
DECISION DATED AUGUST 16, 2016
AND ITS SUPPLEMENTAL
MEMORANDUM DATED
AUGUST 16, 2016

COMES NOW, the above-named Plaintiff, by and through his attorneys of record, and
pursuant to Idaho Rules of Civil Procedure 59(e) and 60(a) submits this response to the Court's
Memorandum Decision dated August 4, 2016, and Supplemental Memorandum Decision dated
August 16, 2016, seeking the Court to reconsider, amend and modify its Supplemental
Memorandum and also to note the objections to subsequently filed claims for expenses by
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Defendant as set forth below.

This Motion is premised upon errors detected in the Court's

calculations and methodology.

I.
FINDINGS CONCERNING BELMONT/EMERALD
ACQUISITION COST
The Court, at pages 15 and 22 of its Memorandum Opinion For July, 2016 Trial, stated that
the value for the acquisition costs of the two lots formerly known as Lot 24, was $8,000 per lot.
The Court reached that conclusion based on the rationale of dividing the $200,000 paid to Hull by
25 lots which the Court assumed were the number of lots within the Belmont/Emerald Subdivisions.
In reality, there are not 25 lots in the Belmont/Emerald Subdivisions.

Rather, there are

eight lots in the Emerald Heights Subdivision and 24 in Belmont Stakes, which the Court expanded
to 25 when the original lot 24 was divided in two.

Consequently, the Court should have been

using 33 as the number of lots over which the $200,000 payment would be prorated. Those being
25 lots within Belmont Heights and eight within Emerald Heights for a total of 33. If the Court had
used those figures, the value per lot would have been $6,061.00, not $8,000.00. (Memorandum
Opinion, pg. 15). However, in the case of Lot 24 which was ultimately divided into two lots, the

Court should begin with the $6,061.00 per lot and divide that by two for an acquisition cost of
$3,125.00 for those two lots. See Giesler Exhibits 1-A and 1-B.
Moreover, it is a misnomer to claim that Lot 24 has any costs basis. The price per acre that
the Court has already determined at $2,500 per acre was already accounted for and paid to Giesler.
If the Court allows a new payment for Lot 24, then Giesler will have been paid twice for the Lot 24

lots --- first in the original acquisition of the entire 147 acres

at $2,500 per acre and then

subsequently through reimbursement of the 33 lots which are in fact the actual number of lots
located within Belmont/Emerald.

Certainly under no circumstances is there any justification for

using an $8,000 per lot value for the two Lot 24 lots as their acquisition cost has already been
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recouped by Giesler once. Whether the Court uses an $8,000 per lot value or $6,061 divided by 33
actual lots in Belmont/Emerald or half of that value, the Court will be requiring Hull to pay for Lot
24 twice.

II.
INDIRECT COSTS
The Court then goes on to indicate it will use its discretion to "frontload" expenses not
directly associated with the Phase I development, although that was the intended purpose of the
trial. The Court justifies its position on the basis that the costs were "deminimus."

(Memorandum

Opinion, pg. 9).

Prior to the trial, the Court had indicated it would not entertain alleged expenses which were
not supported by appropriate invoicing and proofs of payment.

Plaintiff requested through

discovery, specific documentation to support the claims of numerous expenses, including the
entryway gate and other "maintenance and annual expenses," many of which were not documented.
In spite of these obvious omissions, the Court allowed those categories of expenses in their entirety.
By electing to include the earlier incurred expenses, the Court is directly impacting the
original agreement where Giesler was to pay $200,000 for Hull's equity share in the Belmont and
Emerald Subdivisions' lots.

The terms which Hull accepted, were premised on the terms that no

Belmont and Emerald expenses would be carried forward and thereby impact his equity position in
the remaining phases. These early costs were his responsibility.
The only way to rationally justify the expenses which the Court levels as Phase 1
development costs is to require Gielser to disgorge one-half the profits from the Belmont and
Emerald lots sales.

Otherwise, the Court's decision has the net effect of creating a partnership or

joint venture. This is something the Appellate Court specifically stated did not occur.
Another example of the joint venture theory is evident in the Court's rationale concerning
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the Nix lot trade; See page 13, Memorandum Opinion.

By allowing Giesler to trade a lot for

credit against an invoice, the Court effectively takes away Hull's claim for his one-half net profit for
the sale of that lot.

What is not disputed is that the Nix transaction was not a sale and that no

potential profit could be realized.

If the Court uses the "credit theory" that Hull should be

reimbursed for the value of the credit, then the actual fair market value of the lot should be used as
testified by Greg Ruddell of $41,000. What is undisputed is that no lot within Phase 1 has been sold
for less than $35,000 and that Mr. Nix's own testimony admitted that he chose that lot because it
was the "best lot" in the subdivision. Consequently, the credit value of $30,000, is not justified.
By the Court allowing what Giesler has described as "indirect costs," it has included the
Idaho Power fees of $124,262, engineering of $15,029, and entry way expenses of $51,368 for a
total of $190,659.

Those expenses which were clearly incurred in the Belmont/Emerald phase of

development, nearly consume the entire $200,000 payment which supposedly was paid to Hull
under the assumption that any costs associated with the initial development were 100% the
responsibility of Mr. Giesler. By taking the $190,659, carrying it forward and dividing it by two
results in a $95,329.50 reduction in the initial $200,000 payment. The net effect of reducing Hull's
profit to a mere $64,670.50.
The Court has approved as part of the Idaho Power Indirect Cost billing, an invoice for
$91 ,000 for the 24 Belmont lots.

Giesler' s trial Exhibit 4-0 is a check from Mr. Giesler with the

specific notation that the expense is for "inside" underground power for the 24 Belmont lots.
Clearly, this expense should not be borne as part of the Phase 1 expenses, but rather is one of the
direct obligations which Mr. Giesler was obligated to pay in the equity purchase between the parties
in 2006.
In addition, the Idaho Power $51,000 billing for Belmont "outside" contained a $17,000
refund credit as described in Exhibit 4, which should have reduced the outside billing to $34,000.
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Consequently, the outside power bill should have been spread over the entire 147 acres, not only the
107 as it will be used over the entire development. The Idaho Power billing should be reduced by
the $91,000 inside power to Belmont and the $51,000 reduced to $34,000 after rebates.
As noted previously, the Idaho Power costs of $124,664 were allocated only over the
remaining 107 acres when in reality, those charges were for power service which will be utilized
over the entire 147 acres, not just the remaining 107. Had the Court used the 147 acres, it would
have reduced the per acre charge to $848.05.
Turning to the entryway expenses, the Court allowed the entire $51 ,368 expense in spite of
its previous comments that it would not allow expenses which were undocumented. There is no
question that the entry way sign was installed during the initial phase of development, included
innumerable expenses which were undocumented in any fashion and includes charges for
maintenance for which the HOA has direct contractual responsibility. In addition, the charges
include excessive waste which is demonstrated in the excess fencing material stored off site. More
importantly, the fence and sign which are not located on property owned by the HOA.

III.
HOA AND WATER COMPANY ISSUES

There was no dispute at trial that the Triple Crown Water Company was a wholly owned
subsidiary of Mr. Giesler and was created as a "for profit" entity.

There was also no dispute that

the agreement between the homeowner's association and the water company required the HOA to
reimburse the costs of providing the water and the irrigation system.

(See Giesler Exhibit 9-F).

In addition to those facts, the water company is permitted to charge a fee for "management" as well
as maintenance, operation and repair costs, and requires that a set asfde of up to 8% per year be paid
for replacement costs of all of the equipment, even though it solely benefits the water company.
(Memorandum Opinion at pg. 16).
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By forcing Hull to pay one-half of the costs of an asset which is owned I 00% outright by a
private, for profit company, is neither in compliance with community standards of fairness and
policy. (Memorandum Opinion, pg. 6). Nor does it comply with any of the existing written
contracts between the HOA and the water company. In supplying a missing term, the Court is
required to maintain a standard of good faith and fair dealing which is totally absent when Hull
absorbs 50% of an undisclosed cost of another party, the HOA.
The Court also allowed wholesale and recovery of Giesler' s claimed costs which included
tax payments to Twin Falls County.

Exhibit D of Mr. Giesler's Affidavit shows payment of

$260.78; $367.26; and $397.89 for delinquent farm ground taxes on the Holms properties alone.
While the Court indicated at trial its willingness to allow tax payments as reimbursable development
costs, that statement was predicated on the assumption, tax payments were for lots once developed
and not while still in farm ground status.

These payments fly in the face of that declaration, as

many of the taxes which have been allowed as reimbursable expenses, were for delinquent taxes and
while the property was still farmed.

The Court needs to apply a consistent standard of what taxes

are development expenses for finished lots versus Giesler's separate farming operations.
Giesler has sought reimbursement for HOA dues and transfer fees from Twin Falls Water
Company for water shares.

Those charges are assessed against Hull's interest even though he has

no interest in either the HOA or the water company.

These expenses should rightly be the

responsibility of the individual homeowners as provided in Giesler's real estate contracts.

IV.
EXPENSES
Another example of unjustified cost reimbursement has been a charge for a storage facility .
The explanation given at the time of trial was that the community mailbox for Phase 1 was being
stored in the rental facility.

However, when one looks at the dates for charges of the rental unit,
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they were incurred between July and December, 2014, and the mailbox unit for Phase 1 was not
even ordered until September, 2015.

Such costs are either intentionally or negligently

misrepresented and should not have been included as development costs.
Treating these expenses as shared between Hull and Gielser, the Court is implying that a
partnership exists. However, the Court has also ruled that Hull' s interest is limited to one-half of
profit per lot sale. When the Court allows the carryover of losses, it creates a partnership in fact.
The same type of expense argument is evidenced in Giesler's charge of $1,350.53 on Phase
2 for property taxes. (See Exhibit E of Giesler 's Affidavit). It is clear that the tax expense was for a
period during which the property was used exclusively for farming as it had not even been approved
for sale as subdivision lots. Other expenses identified in Giesler's Affidavit are outlined in Exhibit
D for a fence in Belmont Subdivision. Again, the Court approved expenses incurred in the Belmont
Subdivision and for expenses in Phase 2 which has yet to be completed.

These expenses should

be overruled.
In the Court's Supplemental Memorandum, the Court includes an additional $7,158.93
exclusively for costs associated with the Holm property.

The Court then orders that those

additional expenses be spread over the remaining eight lots of Phase 1 rather than the entire Phase 1
properties.
July 15, 2016.

These new expenses include unpaid taxes and expenses incurred between May and
Needless to say, Plaintiff has not had an opportunity to review those expenses prior

'

to trial or had an opportunity to investigate or conduct discovery.

Such expenses are inappropriate.

If they are to be allowed at all, they should be limited to the three lots on which those expenses were
incurred. At a minimum, the delinquent taxes and contract charges should be disallowed.
are also house remodel costs included.

There

Such expenses bear no relation to a residential land

development.
With regard to the former Lot 24, the Court accepts Giesler's Affidavit claiming that Hull
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received credit of $2,125.00 which is being offset against Hull's one-half net profits. In fact, the
expenses which were reimbursed to Mr. Hull were for the litigation expenses approved by the
Master, Larry Braga. That reimbursement had nothing to do with lot sale proceeds.
In reality, during the Master's portion of the proceedings, the Master approved an expense
by Greg Ruddell of $7,000 which was to have been divided equally between Hull and Ruddell
($3,500 each) of which Mr. Hull paid the entire balance in full.

The remaining portion of the fee

which was approved by the Master was a $750 copying charge from Ridesel which again was
approved by the Master for a total to be reimbursed by each party of $3,850.00.

The Master,

without explanation, reduced that figure to $3,500 and then again divided it in half, even though Mr.
Hull had paid the entire amount in full, and ordered each party to pay their share or $1,750 of the
already halved actual expense claim.

Ultimately, the Master added an additional $350 in

additional copy charges to Ridesel which left the net charge to be reimbursed by Giesler to Hull of
$2,125. It was merely reimbursing an expense already paid by Mr. Hull.

That credit should be

deleted as it had nothing to do with reimbursement or credit for lot sales.
The Giesler Supplemental Affidavit of August 15, 2016, also claims that Hull received
$2,848 from the Brown sale.

This figure does not accurately represent credits and offsets as Mr.

Giesler has claimed an expense to Brown for a fence which was actually constructed in Belmont
Stakes and had nothing to do with Phase 1 expenses.

Finally, the Supplemental Memorandum

inconectly asserts that Mr. Hull received $41,443.99, plus $4,850 in expenses to the Master for a
total of $46,513 .99.

The Court uses that total to assert Mr. Hull's half profit which the Court

inconectly identifies as $29,977.34. The Court then concludes that Mr. Hull has been overpaid by
$16,536.65.

In reality , Mr. Hull has paid his fees to the Master and those should not be included in

any figure alleging he has received payment, just as the $2,125 was not a reimbursement of any
funds derived from land sales.
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As an additional objection, the Plaintiff again points out in the Giesler Supplemental
Affidavit, additional duplicate billings by the Defendant. Mr. Giesler resubmits the Nix invoices
from September 1, 2014, of $4,668 and $900 for the test hole, invoices from August 11, 2015 for
$4,653 under invoice number 3823 again for test holes, both of which were already approved by
the Court and incorporated in its original findings.

V.
DIRECT COST ALLOCATION

The Court also credits irrigation expenses of approximately $64,000 which the Court holds
were "actually expended and reasonably incurred." This finding is made in light of the fact that the
water system utilized and the irrigation expenses incurred are intended to supply the entire 14 7
acres, including Belmont and Emerald. Under cross examination, Mr. Giesler admitted that many
of the expenses, including the pressurized water system, included items for farm expenses such as
risers and steel main lines that are only applicable to farm operations.
the Court again allowed the entire claim.

In spite of that admission,

Moreover, these expenses incurred included the farm

operations and provided irrigation water to the three Holm lots which previously had no water and
three Belmont lots which previously had no irrigation water.

Since Giesler did not allocate the

percentage of farm expense, the irrigation claim should be reduced by at least one-third of that total
for farm related expense or a total of $40,629.
The Court also allowed in the Direct Cost category 7, $7,241.58 for labor and miscellaneous
charges.

This claim is allowed in spite of the admission by Mr. Giesler during trial that included

within that total were charges for his hired man to move hand lines on what was identified as Phase
2 for separate farming operations. Also included within that category were many charges claimed
to be for maintenance for miscellaneous labor where no supporting documentation was provided, in
spite of the Court's previous statements it would not allow such expenses.

Without segregating
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those expenses, Defendant should not be permitted to recoup the $7,241 .58 claim.
The 2015 expenses of $5,677.07 contain the same shortcomings. There are enumerable
expenses claimed with no supporting documentation and no attempt to allocate between farm
expense or whether incurred for private expenditures. Without the supporting documentation, those
expenses should be disallowed.
The direct cost category also includes a claim to Idaho Power for $34,926.
includes charges for upgrading to three phase power.

That claim

There was no need for three phase power

other than to support oversized electric pumps for farm irrigation use.

A typical residential

subdivision does not require phase three power and without allocating a proportion of the total bill
which was used to increase electrical supply to phase 3, that claim should be disallowed as well.

VI.
GIESLER AFFIDAVIT
Paragraph 7 of the Giesler Affidavit describes expenses claimed as Phase 1 cost in the
amount of $7,158.93 .

Those expenses include taxes for the property prior to being included in the

subdivision and late charges. Moreover, the bulk of the expenses are for improvements to the Holm
house, none of which were disclosed to Plaintiff prior to trial and no discovery opportunity has been
afforded to the Plaintiff to determine the credibility of those expenses. They include, however, a
$2,000 check for a fencing allowance that was actually constructed in Belmont Subdivision and
had nothing to do with Phase 1.

(See Affidavit of Richard Giesler, paragraphs 7 - I 0).

The Defendant seeks to overturn the Court's finding that Lot 24 should be treated as a lot
within Phase 1 since it was supposedly a buildable lot within the prior subdivision. Contrary to
opposing counsel's representation, the testimony at trial by David Thibult was that Lot 24 did not
qualify for a building permit and could not have been built upon since there was no road frontage
from either Alley Lane or Whlrlaway. In addition, that lot was also farmed and the Defendant was
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rece1vmg farm rent profit off of that lot during the time in question. It is, therefore, disingenuous
to suggest that Lot 24 was a buildable and saleable lot which should not have to share in the
expenses of providing road frontage to make it saleable.
Defendant also asserts that the Holms lots, in spite of the exorbitant expenses incurred to
improve those three lots, should not be included in the allocations, claiming they had their own
irrigation and access.

The testimony at trial was irrefutable that none of the Holms lots had

irrigation water and were only provided irrigation water as an extension of the mainline which
expenses were incurred exclusively during the construction of Phase 1. At least two of the lots had
no access to road frontage.
The Defendant's position with regard to the Holms and Lot 24 lots is irrational. They want
on one hand to share expenses for their improvement, yet exclude them when it comes to sale.

If

the Court were to adopt those rationales, then the Court would be obliged to revisit the equity
distribution over the original Belmont and Emerald. Otherwise, the inevitable outcome is a mixing
and matching of expenses on one hand when it benefits the Defendant, but refute when the result
would be a net profit recovery to Mr. Hull. The Court must decide which approach it intends to use
- either opening the expenses to both portions of the development, in which case the

net profits

likewise need to be shared equally.
Regarding the Holm' s property in general. On February 9, 2015, Holms gave a warranty
deed to Pensco Trust Company, Custodian for the benefit of Richard B. Giesler, IRA. (See Exhibit
"A" attached hereto).

Therefore, Giesler does not own the property and according to federal tax

laws dealing with IRA's, neither Giesler, as beneficiary, or a third party, can expend any money on
IRA owned property.

The money has to come directly from the IRA.

This is more than

problematic as Giesler has presented bills for repairs -- the Brown fence, Thorpe demo, and Nix
clean-up, for Hull to pay, all of which violate federal tax laws.
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Also, if Hull is to pay for the new CC&R's, Irrigation Agreement and Amended HOA
Articles, as billed by Mr. Wright's office, then Defendant should be required to provide copies of
the final documents as they have not yet been recorded.
The same logic applies with regard to the Defendant's most recent claim for reimbursement
of claims for SD230, Ford/Haas. If the Defendant elects to submit those claims for recovery as part
of the development costs, then the profits from the Defendant's interests in those 80 acres need to be
shared on an equal basis with Mr. Hull.
The Court's findings regarding costs per acre need to be reduced to be consistent with the
Court' s own logic.

At a minimum, the Court needs to utilize the correct number oflots for making

the calculation of 33 lots within Belmont and Emerald.

There also needs to be a consistent

application over the number of acres to be charged for both direct and indirect costs, which in most
instances should be increased from 107 to 14 7 acres.

Within Phase 1, the cost which have been

most recently submitted, which are legitimate expenses, should be divided over the entire 19.98
acres rather than just the remaining eight lots.

In addition, the Court should reconsider its findings

assessing development costs to the Holm property as part of Phase 1.

To do so, directly violates

federal tax law on the payment of expenses owned by an individual's IRA.

By assessing those

costs against Mr. Hull, the Court has unwittingly placed Mr. Hull as an accomplice to tax fraud.
The Court should also re-examine and disallow the expenses for which there has been no
documented proof or invoicing.

In addition, the Belmont and Emerald expenses, particularly, the

Idaho Power claim, should be removed as an expense of Phase 1 since the invoicing clearly shows
that at least $91,000 of the roughly $124,000 was incurred exclusively for providing underground
power to the 24 lots within Belmont.
Finally, Lot 24 cannot reasonably be argued to not be included within Phase 1.

The

overwhelming evidence and documentation, both in the engineering and development stage, as well
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as the direct testimony from David Thibult clearly established: 1) that the lot was not qualified to
obtain a building permit without the road frontages which were provided in Phase 1; and 2) that the
lot was still being farmed during the time in question.
DATED this 1st day of September, 2016.
/s/ Terry Lee J---=o=hn=s=o=n= -----~--Terry Lee Johnson, Attorney at Law
Attorney for Plaintiff

GERY W. EDSON, P.A.

=----------By /s/ Gery W. Edson
Gery W. Edson
Attorney for Plaintiffs
~ERTIFICATE OF SERVICE
I hereby certify that on this 1st day of September, 2016, I served a true and correct copy of
the foregoing to the following parties by the method(s) indicated below:

Attorney for Defendants/Counterclaimants
Andrew B. Wright
WRIGHT BROTHERS LAW OFFICE, PLLC
1440 Blue Lakes Blvd. N.
P.O. Box 5678
Twin Falls, ID 83303-5678
Email: AWright@_WrightBrothersLaw.com
Facsimile: (208) 733-1669

D U.S. Mail D Overnight Mail D Facsimile

~ E-Mail Attachment

D Hand Delivery

By_js/ Gery W. Edson_ _ _ _ _ _ _ __
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WARRANTY DEED
FOR VALUE RECEIVED GERALD F, HOLM, a married man, hereinafter called the Grantor, hereby
grants, bargains, sells and conveys unto PENS CO TRUST COMP ANY, Custodian for th,i benefit of

RICHARD B. GIESLER, I.R.A., hereinafter called Grantee, whose address is: P.O. Box 17:3859, Denver, CO
80217, tl1e following described P,l"emises in Twin Falls County, Idaho; to-wit:

Lots 1, 2, and 3, Block 2, TRIPLE CROWN SUBDMSION NUMBER 1, Twin Falls County, Idaho,
according to the official plat thereofrecorded in Book 24 of Plats, page 32, records of Twin Falls County,
Idaho.

TO HAVE AND TO HOLD the said premises, with their appurtenances unto the said Grantee and the Grantee's
heirs and assigns fol'ever. And the said Granto!' does hereby covenant to and with the said Grantee, that the
Gran tor is the owner in fee simple of said preinfses; that they are free from all encumbrances except as described
above; and that Granto1· will warrant and defend the same from all lawful claims whatsoever.
Dated: Febrnary 9, 20 IS

GERALD F. HOLM

*** * *

STATE OF IDAHO
County ofTwiu Fiills
On this 9.,.~ ofFebrnary, 2015, before me, a Notary Public in and for said State, pel'sonally
appeared Gerald F. Holm, known or identified to me to be the person whose name is subscribed to the foregoing
instrument and acknowledged to me that he executed the same.
IN WITNESS HEREOF I have hereunto set my hand and official seal the day and year first above written.

011111 P~blioforldaho
Rllliidlng at Twiu Falls
Commission expires 11-28-2020
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Electronically Filed
9/7/2016 9:48:10 AM
Fifth Judicial District, Twin Falls County
Kristina Glascock, Clerk of the Court
By: Pam Schulz, Deputy Clerk

Andrew B. Wright [ISB No . 6812]
WRIGHT BROTHERS LAW OFFICE, PLLC
1440 Blue Lakes Boulevard North
P.O. Box 5678
Twin Falls, ID 83303
Telephone No . (208) 733-3107
Facsimile No . (208) 733-1669
e-mail: A Wright@WrightBrothersLaw.Com
Attorneys for Richard B. Giesler and Idaho Trust Deeds, LLC
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

GREGORY HULL,

)
)
PlaintifflCounterdefendant,
)
)
vs.
)
)
RICHARD B. GIESLER and IDAHO
)
TRUST DEEDS, LLC,
)
)
Defendants/Counterclaimants.
)
_ _ _ _ _ _ _ _ _ _)

Case No. CV-2012-2168

RESPONSE TO PLAINTIFF'S
MOTION FOR RECONSIDERATION

COME NOW Defendants/Counterclaimants Richard B. Giesler and Idaho Trust Deeds,
LLC (collectively, "Giesler"), by and through their counsel ofrecord, Andrew B. Wright of
Wright Brothers Law Office, PLLC, and provides this response to the Motion for

Reconsideration, Correction and Objection to Claims Pursuant to Idaho Rules of Civil
Procedure 59(e) and 60(a) to the Court's Memorandum Decision Dated August 16, 2016 and its
Supplemental Memorandum Dated August 16, 2016 (the "Motion") filed by
PlaintifflCounterdefendant Gregory Hull ("Hull").
The Motion is untimely. A motion to alter or amend a judgment under Rule 59( e) must
be filed no later than 14 days after a judgment. The Judgment was filed and served on August
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16, 2016 and the Motion was filed 16 days thereafter. The Motion’s reference to Rule 60(a) is
inapplicable because it is not asking for a correction based on a “clerical mistake.” Even if it
was timely, the Motion’s disagreements with the Court’s factual findings regarding rebates, farm
expenses, Idaho Power charges, etc. have been argued and re-argued ad nauseam. The Court’s
factual findings on those issues are certainly supported by substantial evidence at trial.
The legal findings raised by the Motion dealt with the cost basis for Lot 24 and the
potential tax and IRA issues concerning the treatment of the Holm property. With regards to Lot
24, the $8,000/acre acquisition cost does not include any of the specific costs incurred on that lot
during the development of Belmont/Emerald. The actual cost of Lot 24 would be its
proportionate share of the Belmont/Emerald costs and its proportionate share of the T.C. Phase 1
costs, minus the $8,000/acre pre-paid “profit” paid to Hull. As such, it seems unreasonable for
Hull to suggest that the $8,000/acre acquisition cost is too high- if anything, it would be too low.
Since T.C. Phase 1 essentially turned one lot (Lot 24) into two lots, one solution would be to
reimburse Giesler for the T.C. Phase 1 costs, use the pre-paid “profit” number as the acquisition
cost, and split the net proceeds for one of the new lots, as opposed to both lots. For the other lot,
Giesler would be bearing all of the specific Belmont/Emerald costs, yet maintaining all of the
profits from its sale.
With regards to the Holm property, which is owned by Pensco, the Motion states that the
Court “unwittingly placed Mr. Hull as an accomplice to tax fraud.” The intention of the
Judgment was that the Holm property would pay its proportionate share of costs- as opposed to
Giesler’s argument that all of the costs should be borne by the other 11 lots in T.C. Phase 1 since
the work on the Holm property had to be done regardless of who owned the Holm property. Hull
alleges various tax and IRA issues, which may arise since the Judgment allocated the Holm
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property its share of the costs of T.C. Phase 1 and allocated ½ of its profit to Hull. Instead, if the
Judgment allocated the Holm property its share of the costs, which has already been done, but
did not assign a $60,000 acquisition cost, force its sale, or split ½ its profits with Hull, the tax
and IRA issues should be resolved. There would be nothing inequitable about this solution- Hull
would not share in the profits from the Holm property, but would not pay any of the purchase
price or pay/reimburse any of its development costs. Under that type of revision to the
Judgment, the net result for Hull of the inclusion of the Holm property is positive- it simply
decreased the per acre cost for the other lots in T.C. Phase 1.
DATED this 7th day of September, 2016.
WRIGHT BROTHERS LAW OFFICE, PLLC

By:
/s/ Andrew B. Wright
Andrew B. Wright
Attorneys for Defendants/Counterclaimants
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 7th day of September, 2016, I caused a true and correct
copy of the foregoing document to be served upon the following person(s) in the following
manner:
Terry Lee Johnson
P.O. Box X
Twin Falls, ID 83303-0080

[ ]
[ ]
[ ]
[ ]
[X]

U.S. Mail, Postage Prepaid
Express Mail
Hand Delivery
Facsimile- (208) 734-6052
E-mail

Gery Edson
250 S. 5th Street, Suite 820
P.O. Box 448
Boise, ID 83701

[ ]
[ ]
[ ]
[ ]
[X]

U.S. Mail, Postage Prepaid
Express Mail
Hand Delivery
Facsimile- (208) 389-9449
E-mail

/s/ Andrew B. Wright
Andrew B. Wright
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Electronically Filed
9/8/2016 2:26:52 PM
Fifth Judicial District, Twin Falls County
Kristina Glascock, Clerk of the Court
By: Pam Schulz, Deputy Clerk

Terry Lee Johnson
Attorney at Law
P.O. Box X
Twin Falls, ID 83303-0080
Telephone: (208) 734-6051
Facsimile: (208) 734-6052
Gery W. Edson
GERY W. EDSON, P.A.
250 South Fifth Street, Suite 820
P. O. Box 448
Boise, ID 83701-0448
Telephone: (208) 345-8700
Fax: (208) 389-9449
Email: gedson@gedson.com
ID Bar No. 2984
Attorneys for Plaintiff/Counterdefendant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

GREGORY HULL,

)
)
Plaintiff/Counterdefendant, )
)
vs.
)
)
)
RICHARD B. GIESLER and
)
Idaho Trust Deeds, LLC,
)
)
Defendants/Counterclaimants. )
____________________________________ )

Case No. CV-2012-2168

PLAINTIFF’S REPLY TO
DEFENDANTS’ RESPONSE TO
PLAINTIFF’S MOTION FOR
RECONSIDERATION

COMES NOW, the above-named Plaintiff, by and through his counsels of record, and
responds to Defendants’ Response to Plaintiff’s Motion for Reconsideration as follows:
The gist of Defendants’ Objection is premised on a claim that Plaintiff’s Motion for
Reconsideration is untimely filed citing references to IRCP 60(a).

Defendants also fault the

rationale to Plaintiff’s objection to the Court’s finding of the cost basis for Lot 24.
Addressing the procedural question first as to whether Plaintiff’s response was timely.
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IRCP 54(a)(1) specifically states:
“‘Judgment’ as used in these rules means a separate document entitled ‘Judgment’
or ‘Decree.’ A judgment must state the relief to which a party is entitled on one or
more claims for relief in the action, which may include dismissal with or without
prejudice. A judgment must not contain a recital of pleadings, the report of a
master, the record of prior proceedings, the court's legal reasoning, findings of
fact, or conclusions of law.”
Turning to specific language utilized by the Court in these proceedings, it is worth noting
the language employed by the Court specifically denies its rulings as being a judgment. In its
original Memorandum Opinion after the July, 2016 trial, the Court stated:
“The Court will issue a subsequent Memorandum . . . and prepare an appropriate
Judgment.”
It is obvious from the language utilized by the Court itself, the August 4th Memorandum is
not a Judgment.
Then, turning to the Supplemental Memorandum Opinion of July 2016 Trial dated August
16, 2016, the Court again utilized language making clear this was not a judgment:
“A separate Judgment shall enter . . .”
Again, the language and the title of the Supplemental Memorandum makes clear, it is not a
Judgment and hence the timeframes that would trigger the deadlines raised by the Defendants are
not even yet applicable.
What both the Plaintiff and Defendants have done, is to file Motions for Reconsideration.
In that regard, the Idaho Court of Appeals has stated that motions for reconsideration are not
specifically provided for by the rules, but rather are treated as a motion to alter or amend a
judgment which must be filed within ten days of the entry of the judgment.
Idaho 818, 718 P.2d 1256 (1986).

Willis v. Larsen, 110

See also, Obray v. Mitchell, 98 Idaho 533, 567 P.2d 1284

(1977). (A petition to reconsider a memorandum decision was properly treated as a motion to alter
or amend the judgment).
Contrary to Defendants’ assertions, there is no judgment from which the Plaintiff has yet to
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have a time limit imposed as no “Judgment,” as defined by the Idaho Rules of Civil Procedure, has
been entered.

However, the Courts have stated their preference that Rule 59 be utilized as a

mechanism short of appeal for correcting errors of fact or law that have occurred at the trial level.
See, Lowe v. Lynn, 103 Idaho 259, 646 P.2d 1030 (Ct. App. 1982) and First Security Bank v.
Neibaur, 98 Idaho 598, 570 P.2d 276 (1977).
Turning next to the question regarding the Court’s calculation of the costs basis for Lot 24, it
is clear that the Court utilized the wrong number of lots within the Belmont/Emerald Subdivisions
when it made its original findings in its Memorandum Opinion.

Had the Court used the actual

number of lots, the cost per acre would have been reduced accordingly. Defendants’ arguments to
the contrary have further devalued the payment made to Hull for his interest in the
Belmont/Emerald profit.

The Court and Defendants should not deny there were eight lots in

Emerald and 24 in Belmont of which one, Lot 24, was increased to two lots.

Consequently, the

suggested change in Plaintiff’s Motion for Reconsideration, is exactly the type of corrected action or
error which Rule 59 was intended to address.
Finally, the Defendants’ argument that the Holms property should again be reopened, begs
the Court to yet again undervalue and deconstruct the agreement made between Giesler and Hull to
buy Hull’s interest out of the first phases of the development.

However, the Defendant is not

phased by the literal tax fraud being foisted onto the Court and Mr. Hull by attempting to
circumvent the IRA rules by requiring a third party to pay for IRA property improvements.
None of the objections or responses filed by the Defendants are legitimate, factual or legal
impediments to the relief which Plaintiff has sought through his Motion.
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DATED this 8th day of September, 2016.
GERY W. EDSON, P.A.

By_/s/ Gery W. Edson_____________________
Gery W. Edson
Attorney for Plaintiffs

______/s/ Terry Lee Johnson _________
Terry Lee Johnson, Attorney at Law
Attorney for Plaintiff

CERTIFICATE OF SERVICE
I hereby certify that on this 8th day of September, 2016, I served a true and correct copy of
the foregoing to the following parties by the method(s) indicated below:
Attorney for Defendants/Counterclaimants
Andrew B. Wright
WRIGHT BROTHERS LAW OFFICE, PLLC
1440 Blue Lakes Blvd. N.
P.O. Box 5678
Twin Falls, ID 83303-5678
Email: AWright@WrightBrothersLaw.com
Facsimile: (208) 733-1669

U.S. Mail

Overnight Mail

Facsimile

E-Mail Attachment

Hand Delivery

By_/s/ Gery W. Edson_____________________
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DISTRICT COURT

Fifth Judicial District

County of TWin Falla • State of Idaho

SEP 13 2016
ay

~:cfo

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL,
Case No. CV 2012-2168
Plaintiff,
ORDERREPOSTJUDGMENT
MOTIONS

vs.

PM.

A
c~
tfll"beputy Clade

RICHARD GIESLER,
Defendant.
The Court entered a Judgment on August 16, 2016. Giesler filed a Motion to
Reconsider on August 29, 2016. Giesler also filed a Motion for Attorney fees on August
30, 2016 and requested oral argument. Hull filed a Motion to Reconsider on September
1, 2016. No motion has been scheduled for hearing. The motions are in the form of
briefs and the Court decides in its discretion pursuant to I.R.C.P. 7 that even though
Giesler's one motion requests oral argument to decide these matters on the documents
filed.
As Giesler points out, Hull's motion is untimely in that it was served and filed
after the 14 deadline provided for in I.R.C.P. 11 (b)(1 ). The Court finds that it is untimely
and will not be considered and is therefore DENIED.

ORDER RE POST JUDGMENT MOTIONS - 1
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Giesler's motions are timely. The Court agrees it erred in not including the sum
of $8129.43 as an indirect cost for Phase 1. Giesler shall be entitled to an additional
$508.09 reimbursement for the Phase 1 lots and this portion of the motion is
GRANTED.
The Court adheres to its findings and conclusions regarding the Holm house.
This portion of the motion to reconsider is DENIED.
The Court agrees that I.R.C.P. 37 permits an award of attorney fees under
appropriate circumstances.

This is not such a case.

The highly contested and

convoluted nature of this case and the issues therein would still have required trial proof
even if every one of the Request for Admissions had been admitted. This motion is
DENIED.
The Court has denied Hull's motion to reconsider as untimely.
Court has reviewed that motion.

However, the

The Court-on its own motion-can correct its

findings. The Court did err in calculating reimbursement on the cost of Lot 24. There
are in fact 33 lots in the Belmont/Emerald subdivisions. The per lot cost should therefore
be $6061. The Court's findings shall be deemed amended to substitute $6061 for Lots
1 and 2 (formerly Lot 24) in place of $8,000 per lot.

DATED this

f);

of September, 2016.

ORDER RE POST JUDGMENT MOTIONS - 2

277

CERTIFICATE OF SERVICE
I hereby certify that on the 13 day of September 2016, I caused to be served a
true and correct copy of the foregoing, by the method indicated below, and addressed to
the following:

Andy Wright

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
( ) Court Folder
( trt:mail

Terry Johnson
Gery Edson

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
( ) Court Folder
(J1Email
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County of Twin Falls ·State of Idaho
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF 1WIN FALLS
GREGORY HULL,
Case No. CV 2012-2168
Plaintiff,
AMENDED JUDGMENT
vs.
RICHARD GIESLER,
Defendant.
AMENDED JUDGMENT IS ENTERED AS FOLLOWS:
The accounting set forth in the Court's Memorandum Decision dated August 4, 2016
and the Supplemental Memorandum Decision dated August 16, 2016 AND partially
corrected by the Order Re Post Judgment Motions dated September 13, 2016 is
confirmed and each party is entitled to the relief specified therein.

DATED lhisi3d':"

eptember, 2016.
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CERTIFICATE OF SERVICE

I hereby certify that on the_!!__ day of September 2016, I caused to be served a
true and correct copy of the foregoing, by the method indicated below, and addressed to
the following:

Andy Wright

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
( ) Court Folder
(t{'Email

Terry Johnson
Gery Edson

(
(
(
(

)
)
)
)

U.S. Mail
Hand delivered
Faxed
Court Folder

(~mail
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
Gregory Hull,
Case No. CV 2012-2168
Plaintiff,

ORDER DENYING MOTION RE
FUTURE DEVELOPMENT COSTS

vs.
Richard Giesler,
Defendant.

Giesler has filed a motion asking the Court to rule that Hull has waived objections
to certain Phase 2 development cost claims of Giesler. The Court denies this motion
without hearing or oral argument for these reasons: 1) the parties specifically asked the
Court not to decide the net profit calculation for Phase 2 and this motion would impact
that calculation; 2) this case is now on appeal and the issues raised in that appeal may
well affect this motion; and 3) deciding this type of motion is a "piecemeal" process and
not appropriate in this case.
The motion is DENIED.
DATED this

2 {ay

of S

-
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CERTIFICATE OF SERVICE

I hereby certify that on the :/3 day of September 2016, I caused to be served a
true and correct copy of the foregoing, by the method indicated below, and addressed to
the following:

Andy Wright

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
( -~ourt Folder
('1 Email

Terry Johnson
Gery Edson

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
( ) Court Folder
(vfEmail

Clerk
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Electronically Filed
10/21/2016 11:38:09 AM
Fifth Judicial District, Twin Falls County
Kristina Glascock, Clerk of the Court
By: Elisha Raney, Deputy Clerk

TERRY LEE JOHNSON
Attorney At Law
P.O. Box X
527 Blue Lakes Blvd.
Twin Falls, Idaho 83303-0080
Telephone: (208) 734-6051
Fax: (208)734-6052
E-mail: johnson terrylee@yahoo.com
ID Bar No. 1521
Gery W. Edson
Gery W. Edson, P.A.
250 South Fifth Street, Suite 820
P.O. Box 448
Boise, ID 83701-0448
Telephone: (208)345-8700
Fax: (208)389-9449
Email: gedson@gedson.com
ID Bar No. 2984
Attorneys for Plaintiff/Counterdefendant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

GREGORY HULL
Plaintiff/Counterdefedant,
vs.
RICHARD B. GIESLER and
Idaho Trust Deeds, LLC
Defendants/Counterclaimants,

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2012-2168
MOTION PURSUANT TO
I.R.C.P RULE 54 (b) FOR A FINAL
JUDGMENT OR CERTIFICATION
OF PARTIAL JUDGMENT FOR
APPEAL

__________________________ )
COMES NOW the Plaintiff and respectively moves the above entitled Court for an order
designating its judgments of August 16,2016 and September 13,2016, respectively, as
interlocutory and certify them as final partial judgments for purpose of Appeal to the Idaho

MOTION PURSUANT TO LR.C.P. RULE 54(b)
FOR A FINAL JUDGMENT OR CERTIFICATION
OFPARITALJUDGMENTFORAPPEAL

Page 1 of 3
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Supreme Court pursuant to I.R.C.P. Rule 54(b), or making a final appealable Judgment in the
case.
Said motion is made on the grounds and for the reasons that because the District Court
has jurisdiction in this case which may go on for a long time due to its nature of future good faith
dealing between the parties, the issues to be appealed need resolved now, not later. The Supreme
Court has refused jurisdiction due to the amended judgment not being a final judgment pursuant
to Rule 54(a) I.R.C.P. This Court previously proposed a certification as to the issues subject to
the Court's findings and that the nature of the findings will have future application to the next
phases of development and no other remedy is available to certify the interlocutory nature of the
rulings.
Oral argument requested. No memorandum to be filed.

DATED this 21st

day of October

2016.

Terry Lee J nsmy
Attorney or Plairi.t1ff/Counterdefendant

MOTION PURSUANT TO IR.C.P. RULE 54(b)
FOR A FINAL JUDGMENT OR CERTIFICATION
OFPART~LJUDGMENTFORAPPEAL

Page 2 of 3

284

CERTIFICATE OF MAILING

I, hereby certify that on the~ day of October , 2016, I caused foregoing document,
by the method indicated below, and addressed to the following:

Attorney for Defendants/Counterclaimants.
Andrew B. Wright
P.O. Box 5678
Twin Falls, Idaho 83303-5678
Facsimile (208)733-1669
E-mail: awright@wrightbrotherslaw.com

MOTION PURSUANT TO I.R.C.P. RULE 54(b)
FOR A FINAL JUDGMENT OR CERTIFICATION
OFPARITALJUDGMENTFORAPPEAL

] U.S. Mail, Postage Prepaid
] Express Mail
] Hand Delivery
[ ] Facsimile
[ ./ ] E-serve and E-mail
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DISTRICT COURT

Fifth Judicial District

County of 1Win Filii· Stitt of ld1ho

OCT 27 2016

:
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Cle~

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL,
Case No. CV 2012-2168
Plaintiff,
ORDER ON MOTION FOR
CERTIFICATION OF PARTIAL
JUDGMENT FOR APPEAL

vs.
RICHARD GIESLER,
Defendant.

The Court held a hearing on 10/27/2016, during which it found Plaintiff Hull's
request for Certification of Partial Judgment for Appeal appropriate. A partial judgment
bearing the certification shall enter.
This case involves the development of a subdivision by phases, the sale of lots
within the subdivision, and the method of accounting for the profits from those sales.
The issues decided to date that are the subject of appeal have substantial bearing on
the rest of the development. Therefore, the Court respectfully requests that the Idaho
Supreme Court accept the appeal and rule on the issues raised therein.
f.,

DATED this

da

ORDER ON MOTION FOR CERTIFICATION OF PARTIAL JUDGMENT FOR
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CERTIFICATE OF SERVICE

E

day of October 2016, I caused to be served a
I hereby certify that on the
true and correct copy of the foregoing, by the method indicated below, and addressed to
the following:

Terry Johnson
P.O. Box X
Twin Falls, ID 83303
johnson_terrylee@yahoo.com

()U.S. Mail
( ) Hand delivered
()Faxed
9{Email

Andrew Wright
P.O. Box 226
Twin Falls, ID 83303
awright@wrightbrotherslaw.com

()U.S. Mail
( ) Hand delivered
() Faxed
~Email

()U.S. Mail
( ) Hand delivered
()Faxed

Gary Edson
gedson@gedson.com

~Email

Cerk

f
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DISTRICT COURT

Fifth Judicial District

County of 'JINin Fall• ·State of Idaho

OCT 27 2016

bj

.fl.

::

IJ;5DAM
C.rt

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL,
Case No. CV 2012-2168
Plaintiff,
PARTIAL JUDGMENT
vs.
RICHARD GIESLER,
Defendant.
PARTIAL JUDGMENT IS ENTERED AS FOLLOWS:
The accounting set forth in the Court's Memorandum Decision dated August 4, 2016
and the Supplemental Memorandum Decision dated August 16, 2016 AND partially
corrected by the Order Re Post Judgment Motions dated September 13, 2016 is
confirmed and each party is entitled to the relief specified therein.

a--::: -

Randy J.

RULE 54(b) CERTIFICATE
With respect to the issues determined by the above partial judgment it is hereby
CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that the Court has determined that
there is no just reason for delay of the entry of a final judgment and that the Court has
and does hereby direct that the above partial judgment is a final judgment upon which
PARTIAL JUDGMENT - 1
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execution may issue and an appeal may be taken as provided by the Idaho Appellate
Rules.
£,y of October, 2016

PARTIAL JUDGMENT- 2
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CERTIFICATE OF SERVICE

cl1

I hereby certify that on the
day of October 2016, I caused to be served a
true and correct copy of the foregoing, by the method indicated below, and addressed to
the following:

Terry Johnson
P.O. BoxX
Twin Falls, ID 83303
johnson_terrylee@yahoo.com

()U.S. Mail
( ) Hand delivered
()Faxed
MEmail

Andrew Wright
P.O. Box 226
Twin Falls, ID 83303
awright@wrightbrotherslaw.com

()U.S. Mail
( ) Hand delivered
()Faxed

Gary Edson
gedson@gedson .com

~Email

()U.S. Mail
( ) Hand delivered
()Faxed
WEmail
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..
DISTRICT COURT
Fifth Judicial DlllriGl
County or TWin Falls. eta or Idaho

Terry Lee Johnson
Attorney at Law
P.O.Box X
Twin Falls, ID 83303-0080
Telephone: (208) 734-6051
Facsimile: (208) 734-6052

NOV 10 2016

1/frlJ/ :jd--

~------~~~J----~~

p

w:

Gery W. Edson
GERY W. EDSON, P.A.
250 South Fifth Street, Suite 820
P. 0. Box448
Boise, ID 83701-0448
Telephone: (208) 345-8700
Fax: (208) 389-9449
Email: gedson@gedson.com
ID Bar No. 2984
Attorneys for Plaintiff!Counterdefendant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

GREGORY HULL,

)
)
Plaintiff!Counterdefendant, )
)
vs.
)
)
)
RICHARD B. GIESLER and
Idaho Trust Deeds, LLC,
)
)
Defendants/Counterclaimants. )

Case No. CV-2012-2168
AMENDMENT TO NOTICE OF APPEAL

-------------)
COMES NOW, Appellant, Gregory Hull ("Hull"), by and through his attorneys of record,
and hereby files this Amendment to his Notice of Appeal filed September 22, 2016, as follows:
1.

Appellant appeals against the above named Respondents, Richard B. Giesler and

Idaho Trust Deeds, LLC (collectively "Giesler"), to the Idaho Supreme Court from the Certified
Partial Judgment entered in the above-entitled action on the 22nd day of October, 2016, the
Honorable District Judge Randy J. Stoker presiding.

AMENDMENT TO NOTICE OF APPEAL - Page 1

Appellant incorporates this Partial

291

Judgment into his original Notice of Appeal filed September 22, 2016.
2.

Appellant further supplements his Notice of Appeal under paragraph 6 entitled

"Records," to include the following documents:
T.
Motion Pursuant to I.R.C.P Rule 54(b) for final judgment or
Certification of Partial Judgment for Appeal, (Oct. 21, 2016).
U.
Order on Motion for Certification of Partial Judgment for Appeal
(Oct. 27, 2016).
V.

Certified Partial Judgment. (October 27, 2016).

Dated this 9th day ofNovember, 2016.

ByG~:a:
son
Ge
.
A omey for Plamtrffs

CERTIFICATE OF SERVICE
I hereby certify that on this 9th day of November, 2016, I served a true and correct copy of
the foregoing to the following parties by the method(s) indicated below:
Andrew B. Wright
WRIGHT BROTHERS LAW OFFICE, PLLC
1440 Blue Lakes Blvd. N.
P.O. Box 5678
Twin Falls, ID 83303-5678
Email: A Wright@WrightBrothersLaw.corn
Facsimile: (208) 733-1669

Attorney for Defendants/Counterclaimants

IZI U.S. Mail

D Overnight Mail D Facsimile

IZI E-Mail Attachment

D Hand Delivery

Dorothy McMullen
Twin Falls County Courthouse
427 Shoshone Street North
P.O. Box 126
Twin Falls, ID 83303-0126

Clerk, Twin Falls County
D U.S. Mail

IZI Overnight Mail

D Facsimile DE-Mail Attachment D Hand Delivery

AMENDMENT TO NOTICE OF APPEAL - Page 2
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Trace Barksdale
P.O. Box 126
Twin Falls, ID 83303-0126

Court Reporter

0

U.S. Mail ~ Overnight Mail

0

Facsimile

D E-Mail Attachment 0

AMENDMENT TO NOTICE OF APPEAL - Page 3

Hand Delivery
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In the Supreme Court of the State of Idali~
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GREGORY HULL,
Plaintiff-Counterdefendant-Appellant,

v.

)
)
)
)
)
)

RICHARD B. GIESLER and IDAHO TRUST )
DEEDS,LLC,
)
Defendants-CounterclaimantsRespondents.

ORDER CONDITIONALLY
DISMISSING APPEAL
Supreme Court Docket No. 44562-2016
Twin Falls County No. CV-2012-2168

)
)
)

RefNo. 16-463

The Court having issued an ORDER CONDITIONALLY DISMISSING APPEAL on
October 20, 2016, requiring that a final judgment be obtained within twenty-one (21) days from the
date of the Order or the appeal would be dismissed.

A RESPONSE to this Court's Order

Conditionally Dismissing Appeal was filed November 9, 2016. However, it appears that the new
partial judgment is not in compliance with I.R.C.P. 54(a) as it contains prior proceedings.
Therefore; no final judgment in compliance with I.R.C.P 54(a) having been entered,
IT IS HEREBY ORDERED that this appeal be, and hereby is, CONDffiONALLY
DISMISSED, and this appeal will be DISMISSED unless a Judgment which conforms to I.R.C.P
54(a) is obtained within foJ!een (14) days from the date of this Order.
DATED this q~y ofNovember, 2016.

cc:

·

Counsel of Record
District Court Clerk
Court Reporter
District Judge Deborah A. Bail

ORDER- Docket No. 44562-2016
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DISTRICT COURT

Fifth Judicial District

County of Twin Falls • Stata ofldaho

DEC 2 2 2016

lili)
"

~::Jt;

Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)
)
Plaintiff/Counterdefendant, )
)
)
vs.
)
)
)
RICHARD B. GIESLER and
)
Idaho Trust Deeds, LLC,
)
Defendants/Counterclaimants. )

GREGORY HULL,

Case No. CV-2012-2168
AMENDED JUDGMENT

____________________________ )
JUDGMENT IS ENTERED AS FOLLOWS:
1.

That five additional lots were added to Triple Crown, Phase 1. Each lot shall share

the development costs and each party will share equally in the net profit from the sale of those
lots--namely, two (2) lots from Lot 24 of the Belmont Subdivision (redesignated as Lots 3 and 4)
and three (3) lots in the Holms property.
2.

That Giesler shall be entitled to reimbursement of direct costs in the amount of:
a)

$25,073.19 per lot for the first eight (8) lots in in Phase 1 of the Triple

Crown Subdivision, and
b)

$25,968.06 for the remaining (i.e. unsold) eight (8) lots in Phase 1 of the

Triple Crown Subdivision.

3.

That Giesler shall be entitled to reimbursement of indirect costs in the amount of:
a)

$124,564 for Idaho Power costs, to be spread over the entire 107.26 acres.

AMENDED JUDGMENT- Page 1
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This amounts to $1,161.33 per acre, for a total of$23,087.24 for Phase 1.
b)

$15,029 for Riedesel engineering costs, to be spread over the 64.44 acres

comprising Phases 1-5. 1bis amounts to 233.22 per acre, for a total of $4,636.41 for Phase 1.
c)

$8,129.43 for Riedesel engineering costs, to be spread over the 16 lots in

d)

$51,368.21 for entrance way costs, to be spread over the entire 107.26 acres.

Phase 1.

This amounts to $478.91 per acre, for a total of$9,520.07 for Phase 1.
4.

That Giesler shall be entitled to reimbursement of indirect costs of $2,835.87 per lot

in Phase 1 of the Triple Crown Subdivision consisting of sixteen (16) lots total. 1bis calculation
includes the appropriate amounts set forth in the foregoing paragraph.
5.

That Giesler shall receive $144.87 per lot, deducted from Hull's one-half share of

profits and added to Giesler's reimbursable costs on the original eleven (11) lots of Phase 1 Triple
Crown Subdivision.
6.

That Giesler is entitled, to the extent it is actually claimed and is otherwise in

accordance with the law, to a 6% real estate commission on all sales of lots occurring after March 6,
2013, except the Nix Lot 5.
7.

That Hull and Giesler each has an assignable, saleable one-half interest in the notes

now carried on the lots not sold for cash. Each shall also receive one-half of the payments made on
these notes.
8.

9.

That the acquisition cost of Phase 1 of the Triple Crown Subdivision lots is:
a)

$3,065.91 per lot for the original eleven (11) lots,

b)

$20,000.00 per lot for the three (3) Holms lots; and

c)

$6,061.00 per lot for Lots 3 and 4 (formerly Lot 24 of Belmont).

That Hull must reimburse Giesler $16,536.65 from future profits. This sum shall be

AMENDED JUDGMENT- Page 2
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paid out of Hull's share of the payments on the notes identified in paragraph 6 of this Judgment until
it is paid in full.
10.

That future sales of lots shall be conducted pursuant to the following procedure:

Giesler shall provide to Hull a legible copy of any earnest money agreement for future lot sales
within two (2) days of execution and Giesler shall provide a copy of the closing documents to Hull
within two (2) days of closing. Giesler shall not sell any lot for other than cash unless the buyer
grants a purchase money first deed of trust on the lot, or unless the parties agree otherwise.
Contemporaneously with sending the closing documents, Giesler shall also provide an accounting
statement for division of net profits of the lot sale. Hull shall have five (5) days to object to such
calculation, after which time Hull shall be deemed to have conclusively accepted the accounting.
Subject to the reimbursement schedule set forth in Paragraph 8 of this Judgement, Giesler shall pay
Hull's share of net profits within five (5) days of receipt. Any negative net profit shall be carried
forward and applied against positive net profit, if any, on the subsequent lot sale. Proceeds from
future lot sales shall be distributed in accordance with joint instructions in writing given to the
closing agent. In the event the parties cannot agree on those instructions, all proceeds shall be held
in counsel for Giesler's trust account pending court order.
11.

That Giesler must immediately list or actively market the Holm Farmhouse for sale.

Hull is entitled to one-half of any rents received on this property.
12.

That both parties shall bear their own costs and attorney fees in this pr~ing.

Datedthis~ayo

AMENDED JUDGMENT- Page 3

~,2016.

297

RULE 54(b) CERTIFICATE
With respect to the issues determined by the above partial judgment it is hereby
CERTIFIED in accordance with Rule 54(b), I.R.C.P., that the Court has determined that there is no
just reason for the delay of entry of a final judgment and that the Court has and does hereby direct
that the above partial judgment is a final Judgment upon which execution may issue and an appeal
may be taken as provided by the Idaho Appellate Rules.
Dated this -zJ.ray of

AMENDED JUDGMENT- Page 4
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CERTIFICATE OF SERVICE
I hereby certify that on this ~ of ~
, 2016, I served a true and correct copy of
the foregoing to the following parties by the method(s) indicated below:
Gery W. Edson
GERYW. EDSON,P.A.
P.O. Box448
Boise, ID 83 701
Facsimile: (208) 389-9449
Email: gedson@gedson.com

0

U.S. Mail

0

Overnight Mail

0 Facsimile~ E-Mail Attachment 0

Hand Delivery

Terry Lee Johnson
Attorney at Law
P.O. Box X
Twin Falls, ID 83303-0080
Facsimile: (208) 734-6052
Email: johnson terrylee@yahoo.com

0

U.S. Mail

D Overnight Mail D Facsimile ~E-Mail Attachment 0

Hand Delivery

Andrew B. Wright
WRIGHT BROTHERS LAW OFFICE, PLLC
1440 Blue Lakes Blvd. N.
P.O. Box 5678
Twin Falls, ID 83303-5678
Email: AWright@WrightBrothersLaw.com
Facsimile: (208) 733-1669

0

U.S. Mail

0

Overnight Mail

0

Facsimile ¢E-Mail Attachment

0

Hand Delivery

By~.&~~/& )u, /.eUc-Clerk of the C
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In the Supreme Cou.rt of the State of.:ffthf.ftjr
Plf ~1 u
ev_______________
ClfiH<

GREGORY HULL,
Plaintiff-Counterdefendant-Appellant,

v.
RICHARD B. GIESLER and IDAHO TRUST
DEEDS, LLC,
Defendants-CounterclaimantsRespondents.

---4-~:.._----•r~n

)

)
)
)
)
)
)
)
)
)
)

ORDER TO WITHDRAW CONDITIONAL
DISMISSAL AND AUGMENT PRIOR
APPEAL
Supreme Court Docket No. 44562-2016
Twin Falls County No. CV-2012-2168

On November 22,2016, this Court issued an ORDER CONDITIONALLY DISMISSING APPEAL
and proceedings were SUSPENDED for entry of a judgment in the District Court, pursuant to I.R.C.P. 54(a).
Thereafter, an AMENDED JUDGMENT was entered by District Judge Randy J. Stoker and filed on
December 22, 2016, a copy of which appears to be in compliance with I.R.C.P. 54(a). Further, a Clerk's
Record, Reporter's Transcript and Exhibits were filed with this Court in prior appeal No. 41306, Hull v.
Gies/er(Twin Falls CV-2012-2168). Therefore,

IT HEREBY IS ORDERED that this Court's November 22, 2016 ORDER CONDITIONALLY
DISMISSING APPEAL shall be WITHDRAWN.

Appellant shall file an AMENDED NOTICE OF

APPEAL in the District Court to specifY the judgment from which this appeal is taken.
IT FURTHER IS ORDERED that this Record on Appeal shall be AUGMENTED to include the
Clerk's Record and Reporter's Transcript filed in prior appeal No. 41306, Hull v. Giesler (Twin Falls CV2012-2168).
IT FURTHER IS ORDERED that the District Court Clerk shall prepare and file a LIMITED
CLERK'S RECORD with this Court. which shall contain documents requested in the Notice of Appeal
together with a copy of this Order, but shall not duplicate any document included in the Clerk's Record filed
in prior appeal No. 41306. Furthermore, the designated Court Reporter shall prepare the transcript requested
in this appeal and the LIMITED CLERK'S RECORD and REPORTER'S TRANSCRIPT shall be filed with
this Court after settlement occurs.
DATED this
0)-t::' day of January, 20 J7.
For the Supreme Court

g&~~•1rF

l
il

StephewW. Kenyon, I
cc:

Counsel of Record
District Court Clerk
Court Reporter
District Judge Randy J. Stoker

Entered on JSJ
By:

,~.
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Gery W. Edson

GERY W. EDSON, P.A.
250 South Fifth Street, Suite 820
P. 0. Box448
Boise, ID 83701-0448
Telephone: (208) 345-8700
Fax: (208) 389-9449
Email: gedson@gedson.com
ID BarNo. 2984

:· l

--- __
....

Terry Lee Johnson
Attorney at Law
P.O.Box X
Twin Falls, ID 83303-0080
Telephone: (208) 734-6051
Facsimile: (208) 734-6052
Attorneys for Plaintiff!Counterdefendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

GREGORYHULL,

)
)
Plaintiff!Counterdefendant, )
)
vs.
)
)
RICHARD B. GIESLER and
)
Idaho Trust Deeds, LLC,
)
)
Defendants/Counterclaimants. )

Case No. CV-2012-2168
AMENDED NOTICE OF APPEAL

_________________________ )
TO:

THE ABOVE NAMED RESPONDENTS, RICHARD B. GIESLER and IDAHO
TRUST DEEDS, LLC AND THEIR ATTORNEY, ANDREW B. WRIGHT, P.O.
BOX 5678, TWIN FALLS, IDAHO 83303, AND THE CLERK OF THE ABOVEENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:
1.

The above named Appellant, Gregory Hull ("Hull") hereby appeals against the

above named Respondents, Richard B. Giesler and Idaho Trust Deeds, LLC (collectively

AMENDED NOTICE OF APPEAL- Page I
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"Giesler"), to the Idaho Supreme Court from the Amended Judgment entered in the aboveentitled action December 22, 2016.

2.

Jurisdictional Statement.

The Appellant has a right to appeal to the Idaho

Supreme Court and the Judgment described in Paragraph 1 above is an appealable judgment
under and pursuant to the Idaho Appellate Rules, including Rule 11(a)(1).
3.

Preliminary State of Issues on Appeal. The Appellant intends to assert, among

other issues that may be later asserted, the following issues on appeal:
A.

Did the Court err in allowing development expenses, direct or indirect, paid

during the development of the first subdivision, Belmont and Emerald in 2006 and 2007, as well
as costs incurred prior to Giesler being ordered by the Court to perform the next phase and while
the land in Triple Crown Phase 1 was being farmed by Giesler?
B.

Did the Court err in allowing the expenses for the next subdivision, Triple Crown

Phase 1, after the parties had settled claims as to the first 40 acre subdivision, Belmont and
Emerald, where Gielser agreed to be responsible for all remaining costs?
C.

Did the Court err in finding that Giesler had met his burden of proof in

establishing the direct costs related to Triple Crown Phase 1, where farming costs were stiU
included as well as Belmont and Emerald costs for Belmont power undergrounds which were
included in Triple Crown Phase 1 development costs?
D.

Did the Court err in making Hull pay for one-half of the pressurized irrigation

system used to supply water to the entire 147 acre subdivision, when Giesler personally owns the
system, Triple Crown Water Company, uses it for farming, and contractually may charge the
Home Owners Association for its operation, management, repair, as well as recapture of capital?
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E.

Did the Court err in not valuing the Nix lot at its fair market value when offset

against development cost rather than selling it to maximize net profit?
F.

Did the Court err by ordering Hull to share in net losses for lots added by Giesler

to the subdivision, the Holms lots and two Belmont lots, that were not part of the remaining 107
acres, and thus not subject to Hull's interest in the net profit?
G.

Did the Court err by subjecting Hull to withstand any future loss when his interest

is limited to net profits?
H.

Did the Court err in ordering Hull to pay one-half of the accountant fees for

Giesler's accountant, hired by the appointed Master, when said accountant acknowledged his
role was an advocate of Giesler?
I.

Did the Court err in allowing payment in the amount of $2,125 ordered by the

Master to be paid to Hull by Giesler be considered as a receipt of net profit, when in fact were
reimbursement of costs?
J.

Did the Court err in not allowing Hull's Motion for Summary Judgment, timely

noticed for hearing, to be denied without oral argument and thereby depriving Hull of an
opportunity to know in advance of trial what Giesler's defenses were to the issues address?
K.

Did the Court err in refusing to allow Plaintiff's lay and expert witness Greg

Ruddell to testify as to costs that were alleged by Defendants to apply to Triple Crown Phase 1,
in order to determine what charges actually applied to Triple Crown Phase 1?
4.

Sealed Record. No order has been entered to seal any part of this record.

5.

Transcript.

The Appellant requests the entire reporter's standard transcript,

including the entire trial in this matter starting on July 26, 2016, and ending July 29, 2016.
Appellant does not request the transcript to be prepared in the compressed format as described in
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Rule 26 of the Idaho Appellate Rules. The Appellant requests the preparation of the standard
transcript in both hard copy and electronic format.
6.

Record.

The Appellant requests the following documents be included in the

clerk's record in addition to those automatically included under Rule 28 of the Idaho Appellate
Rules:
Stipulation of Issues of Reasonable Time to Complete Subdivision Phases

A.
(11112/14).

B.

Order Appointing Master (02/06/15)

C.

Amended and Restated Judgment (04/24/15)

D.

Order Re: Party's Motions for Reconsideration (03/26/16)

E.

Plaintiff's Motion for Summary Judgment plus exhibits (04/26/16)

F.

Affidavit of Greg Ruddell in Support of Plaintiff's Motion for Summary

Judgment, plus exhibits (04/26/16)
G.

Brief in Support of Motion for Summary Judgment (04/26/16)

H.

Order Denying Plaintiffs Motion for Summary Judgment Without Hearing

(05/02/16)
I.

Defendants' Statement of Issues and Claims to be Resolved at Trial and Exhibit

List (06/29/16)
J.

Plaintiff's Statement oflssues and Claims to be Resolved at Trial (06/30/16)

K.

Plaintiff's Witness and Exhibit List (06/30/16)

L.

Plaintiffs admitted Trial Exhibits

M.

Memorandum Opinion for July, 2016 Trial

N.

Supplemental Memorandum Opinion Re: July 2016 Trial (08/16/16)
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0.

Judgment (08/16/16)

P.

Plaintiffs Motion for Reconsideration, Correction, and Objection, Pursuant to

IRCP 59(e) and 60(a), and the Court's Memorandum Decision of August 4, 2016 and 1st and 2nd
Supplemental Affidavits (09/01/16)
Q.

Response to Plaintiffs Motion for Reconsideration (09/07/16)

R.

Plaintiffs

Reply

to

Defendants'

Response

to

Plaintiffs

Motion

for

Reconsideration (09/08/16)
S.

Order Re Post Judgment Motion (09/13/16)

T.

Amended Judgment (09/13/16)

U.

Motion Pursuant to IRCP Rule 54(b) for final judgment or Certification of Partial

Judgment for Appeal, (10/21116).
V.

Order on Motion for Certification of Partial Judgment for Appeal (10/27/16).

W.

Certified Partial Judgment (10/27116)

X.

Amended Judgment (12/22/16)

7.

Exhibits.

The Appellant requests that copies of all documents, charts, and

pictures admitted as Exhibits by the parties be sent to the Supreme Court.
8.

Certification. I certify:

A.

That a copy of this Amended Notice of Appeal has been served upon each

reporter of whom a transcript has been requested:

Tracy Barksdale
P.O. Box 126
Twin Falls, ID 83303-0126
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B.

That, pursuant to Rule 24(c) of the Idaho Appellate Rules, the Clerk of the

District Court has been paid the $500 estimated fee for preparation of the reporter's transcript;
C.

That, pursuant to Rule 27(c) of the Idaho Appellate Rules, an estimated fee of

$100 for the preparation of the clerk's record has been paid;
D.

That the appellate filing fee has been paid; and

E.

That service has been made upon all parties required to be served pursuant to Rule

20 of the Idaho Appellate Rules.
Dated this

iJ_IJay of January, 2017.
GERY W. EDSON, P.A.
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•

CERTIFICATE OF SERVICE
I hereby certifY that on this4 ( y of January, 2017, I served a true and correct copy of
the foregoing to the following parties by the method(s) indicated below:
Andrew B. Wright
WRIGHT BROTHERS LAW OFFICE, PLLC
1440 Blue Lakes Blvd. N.
P.O. Box 5678
Twin Falls, ID 83303-5678
Email: AWright@WrightBrothersLaw.com
Facsimile: (208) 733-1669
Attorneyfor Defondants/Counterclaimants
Dorothy McMullen
Twin Falls County Courthouse
427 Shoshone Street North
P.O. Box 126
Twin Falls, ID 83303-0126
Clerk, Twin Falls County
Trace Barksdale
P.O. Box 126
Twin Falls, ID 83303-0126
Court Reporter

~U.S. Mail D Overnight Mail D Facsimile DE-Mail Attachment D Hand Delivery
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DISTRICT COURl
TWIH FALLS CO .• IDAHO
FILED

Andrew B. Wright [ISB No. 6812]
WRIGHT BROTHERS LAW OFFICE, PLLC
1440 Blue Lakes Boulevard North
P.O. Box 5678
Twin Falls, ID 83303
Telephone No. (208) 733-3107
Facsimile No. (208) 733-1669
e-mail: A Wright@WrightBrothersLaw.Com

BY--·--~--··-·-

CLERK

OEPUT'-'

Attorneys for Richard B. Giesler and Idaho Trust Deeds, LLC

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

GREGORY HULL,
Plaintiff/CounterdefendantAppellant/Cross-Respondent,

)
)
)
)
)

Case No. CV-2012-2168
NOTICE OF CROSS-APPEAL

)

vs.
RICHARD B. GIESLER and IDAHO
TRUST DEEDS, LLC,
Defendants-CounterclaimantsRespondents/Cross-Appellants,

)
)
)
)
)
)

Fee:

$94.00

___________________________)
TO: THE ABOVE NAMED CROSS-RESPONDENT, GREGORY HULL AND
IDS ATTORNEYS, TERRY JOHNSON, P.O. BOX X, TWIN FALLS, IDAHO, 83303,
GERY EDSON, P.O. BOX 448, BOISE, IDAHO, 83701, AND THE CLERK OF THE
ABOVE-ENTITLED COURT.
NOTICE IS HEREBY GIVEN THAT:
1.

The above named cross-appellants, Richard B. Giesler and Idaho Trust Deeds,

LLC (collectively, "Giesler"), appeal against the above named cross-respondent, Gregory Hull
("Hull"), to the Idaho Supreme Court from the Amended Judgment, entered in the above entitled
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)

action on the 22nd day of December, 2016, and the interlocutory judgments and orders entered
prior thereto, the Honorable District Court Judge Randy J. Stoker presiding.
2.

Giesler has a right to cross-appeal to the Idaho Supreme Court, and the judgments

or orders described in paragraph 1 above are appealable orders under and pursuant to Rule 15(a)
I.A.R.
3.

Giesler intends to assert, among other issues that may be later asserted, the

following issues on cross-appeal:
A.

After the entry of the Supreme Court's 2014 Opinion No. 81 on August 4,

2014, did the district court err by exceeding its remaining subject matter jurisdiction and/or
authority by determining the amount of cost reimbursements and acquisition costs, ordering
various limitations on future lot sales, and ordering Giesler to sell his own personal real estate
and pay some of the proceeds to Hull?
B.

Did the district court err by certifying, pursuant to Rule 54(b), LR.C.P.,

the Amended Judgment as a final, appealable judgment when the Amended Judgment was a
partial judgment that only resolved part of a claim and part of a cause of action?
4.

Giesler does not request the preparation of any portion of the reporter's transcript

beyond those previously requested by Hull in his Amended Notice ofAppeal.
5.

Giesler requests the following documents to be included in the clerk's record in

addition to those automatically included under Rule 28, LA.R. and those designated by Hull in
his Amended Notice ofAppeal:
-Order re: Further Proceedings Following Remand (September 30, 2014);
-Order (April24, 2015);
-Order re: Masters Report (January 29, 2016);
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-Order re: Master Report and Appointment (March 3, 2016);
-Order re: Party's Motions for Reconsideration (March 23, 2016);
-Order on Motion (April25, 2016);
-Pre-Trial Order (May 23, 2016);
-Memorandum Opinion (August 4, 2016); and
-Order Denying Motion re: Future Development Costs (September 23, 2016).
6.

Giesler does not request the inclusion of documents offered or admitted as

exhibits beyond those previously requested by Hull in his Amended Notice ofAppeal.
7.

I certify:
A.

That a copy of this Notice of Cross-Appeal and any request for additional
transcript have been served on each reporter of whom an additional
transcript has been requested as named below at the address set out below:
-None- no additional transcript requested.

B.

That the clerk of the district court has been paid the estimated fee for
preparation of any additional documents requested in the cross-appeal.

D.

That the appellate filing fee has been paid; and

E.

That service has been made upon all parties required to be served pursuant
to Rule 20 of the Idaho Appellate Rules.

DATED THIS 27 day of January, 2017.
WRIGHT BROTHERS LAW OFE
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CERTIFICATE OF SERVICE
Andrew B. Wright, a resident attorney of the State ofldaho, hereby certifies that on the

2_2_ day of January, 2017, he served a true and correct copy of the within and foregoing
document upon the following:
Terry Johnson
ATTORNEY AT LAW

P.O. Box X
Twin Falls, ID 83303
GeryEdson
ATTORNEY AT LAW

P.O. Box448
Boise, ID 83701
Dorothy McMullen
Court Clerk, Twin Falls County
P.O. Box 126
Twin Falls, Idaho 83303-0126

NOTICE OF CROSS-APPEAL- 4 -

f4

U.S. Mail, postage prepaid
Express Mail
Hand Delivery
Facsimile

w

U.S. Mail, postage prepaid
Express Mail
Hand Delivery
Facsimile

kJ

U.S. Mail, postage prepaid
Express Mail
Hand Delivery
Facsimile
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[
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IN THE SUPREME COURT OF THE STATE

1
2

GREGORY HULL,
Plaintiff/Counterdefendant,.
Appellant,

3

OF~A1l~lnFalls·Stateotltlaho
FEB -8 ~u11

Twin Falls No. CV-2012-216

4

vs.

NOTICE OF LODGING

5

6

RICHARD B. GIESLER, and Idaho
TRUST DEEDS, LLC,

7

Defendants/Counterclaimants,
Respondents.

8

9

To:

THE CLERK OF THE IDAHO SUPREME COURT

10

NOTICE IS HEREBY GIVEN that on February 7, 2017, I

11

lodged a transcript of 597 pages in length for the

12

above-referenced appeal with the District Court Clerk of Twin

13

Falls County in the Fifth Judicial District.

14

includes:

15

July 28, 2016; and July 29, 2016

16
17

Court trial dated:

The transcript

July 26, 2016; July 27, 2016;

A PDF copy of the transcript will be emailed to
sctfilings@idcourts.net.

18
19
TRACY E. BARKSDALE, RPR, CSR 999
20

21
22

23
24
25
1

TRACY E. BARKSDALE, RPR, CSR 999
(208) 736-4039
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
GREGORY HULL,
Plaintiff/Counterdefendant,
Appellant
vs.
RICHARD B. GIESLER and IDAHO
TRUST DE6DS, LLC.,
Defendants/Counterclaimants/
Respondents.

)
)
)
)
)
)
)
)
)
)
)
)

SUPREME COURT NO. 44562
DISTRICT COURT NO.CV 12-2168
CLERK'S CERTIFICATE

I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial
District of the State of Idaho, in and for the County of Twin Falls, do hereby certify that the
foregoing CLERK'S RECORD on Appeal in this cause was compiled and bound under my
direction and is a true, correct and complete Record of the pleadings and documents
requested by Appellate Rule 28.
I do further certify that all exhibits, offered or admitted in the above-entitled
cause, will be duly lodged with the Clerk of the Supreme Court.
WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 26th day of February, 2017.
KRISTINA GLASCOCK
C
of the District
Co rt
....
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

GREGORY HULL,
Plaintiff/Counterdefendant,
Appellant
VS.

)
)
)
)
)

SUPREME COURT NO. 44562
DISTRICT COURT NO.CV 12-2168
CERTIFICATE OF EXHIBITS

)

RICHARD B. GIESLER and IDAHO
TRUST DEEDS, LLC.,
Defendants/Counterclaimants/
Respondents.

)
)
)
)
)
)

I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial District
of the State of Idaho, in and for the County of Twin Falls, do hereby certify:
That the following is a list of exhibits to the record that have been filed during the
course of this case.
Plaintiff's Exhibit 1-1, Excavation, road cleanup and other expenses (19pgs),
Admitted July 27, 2016
Plaintiff's Exhibit 1-2, Excavation, road cleanup and other expenses (Giesler
summary) (1pg), Admitted July 27, 2016
Plaintiff's Exhibit 1-3, Thorpe Demolition (2pgs), Admitted July 27, 2016
Plaintiff's Exhibit 1-4, Triple Crown Google Earth Tree Line (1pg), Admitted July
27,2016
Plaintiff's Exhibit 1-5, Additional Aerial of Hull Clean-Up (3pgs), Admitted July 27,
2016
Plaintiff's Exhibit 1-6, Giesler MLS/shows Holms Tree Line (1pg), Admitted July
27,2016
Plaintiff's Exhibit 1-7, Photos showing Thorpe Cleanup (9pgs), Admitted July 27,
2016
Plaintiff's Exhibit 1-8, Email-Wright to Johnson re cleanup (1pg), Admitted July
27,2016
Plaintiff's Exhibit 1-9, 2015 Mowing Expense (6pgs), Admitted July 27, 2016
Plaintiff's Exhibit 2-4(a), Giesler Acreage Exclusion (1pg), Admitted July 27, 2016
Plaintiff's Exhibit 2-7, Ruddell Worksheet Giesler's Fees Summary (1pg),
Admitted July 27, 2016
Plaintiff's Exhibit 2-7(a), EHM Comparison Development Cost (2pg), Admitted
July 27, 2016
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Plaintiff's Exhibit 2-9, Triple Crown 1 Unsold Lots (1pg), Admitted July 27, 2016
Plaintiff's Exhibit 4-2, Giesler's Seven Allocations (7pgs), Admitted July 27, 2016
Plaintiff's Exhibit 4-5, Hayes Email re: Advocate for Giesler (1pg), Admitted July
27,2016
Plaintiff's Exhibit 4-6, Hayes email to Braga (August 25, 2015) (2pg), Admitted
July 27, 2016
Plaintiff's Exhibit 6-2, Water Diversion Map (1pg), Admitted July 27, 2016
Plaintiff's Exhibit 6-3, Concrete Ditch (1pg), Admitted July 27, 2016
Plaintiff's Exhibit 6-5, Photo-Irrigation Ditch (1pg), Admitted July 27, 2016
Plaintiff's Exhibit 6-6, Hayes May 26, 2015 Summary Showing $18,000 For Ditch
Removal (2pgs), Admitted July 27, 2016
Plaintiff's Exhibit 6-7, Aerial Plat Showing Concrete Ditch Location (1pg),
Admitted July 27, 2016
Plaintiff's Exhibit 6-9, Twin Falls P&Z Hearing (Audio), Admitted July 27, 2016
Plaintiff's Exhibit 7-1, Wright's 03/11/15 Letter to Braga (6pgs), Admitted July 27,
2016
Plaintiff's Exhibit 8-1, Holm s Power of Attorney to Giesler, June, 2010 (4pg),
Admitted July 27, 2016
Plaintiff's Exhibit 8-2, Giesler CUP Application Holm s Signature (3pgs),
Admitted July 27, 2016
Plaintiff's Exhibit 8-3, Twin Falls P&Z Docs from 2007-2008 (4pgs), Admitted July
27,2016
Plaintiff's Exhibit 8-4, Twin Falls P&Z Docs from 2009 (5pgs), Admitted July 27,
2016
Plaintiff's Exhibit 8-5, Holms/Giesler Memorandum of Contract dated June 11,
2010- Recorded (3pgs), Admitted July 27, 2016
·
Plaintiff's Exhibit 8-6, Giesler EHM Projected Cost Estimate (11 pgs), Admitted
July 27, 2016
Plaintiff's Exhibit 9-1, 7/27/16-Summary of Payments to Idaho Power 2006-2013
(1pg), Admitted July 27, 2016
Plaintiff's Exhibit 9-2, Idaho Power Invoices 02/17/06-10/09/2013 (10pgs),
Admitted July 27, 2016
Plaintiff's Exhibit 9-3, Map Showing Idaho Power Upgrade (1 pg), Admitted July
27,2016
Plaintiff's Exhibit 10-3, Summary of Farmore Payments 2006-2010 (1 pg),
Admitted July 27, 2016
Plaintiff's Exhibit 10-4, Aerials of Farmore Materials (2pgs), Admitted July 27,
2016
Plaintiff's Exhibit 10-5, Sliman and Butler Irrigation Map (2pgs), Admitted July 27,
2016
Plaintiff's Exhibit 10-6, Nix Google (1pg), Admitted July 27, 2016
Plaintiff's Exhibit 11-1, Deed to Gibson for Lot 17 (3pgs), Admitted July 27, 2016
Plaintiff's Exhibit 11-2, Twin Falls Highway District Minutes (4pgs), Admitted July
27,2016
Plaintiff's Exhibit 11-3, Entry Way Costs and Photo (3pgs), Admitted July 27,
2016
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Plaintiff's Exhibit 12-2, EHM Invoices July 13, 2009-November 24, 2014 (38 pgs),
Admitted July 27, 2016
Plaintiff's Exhibit 12-3, Riedesel2009 Triple Crown 1 Survey (1pg), Admitted July
27,2016
Plaintiff's Exhibit 13-3, Final Riedesel Bill (1pg), Admitted July 27, 2016
Plaintiff's Exhibit 13-5, Hayes 10/10/15 Riedesel Summary (1pg), Admitted July
27,2016
Plaintiff's Exhibit 13-6, Hansten Email to Gery Edson Dated 06/06/16 (2pgs),
Admitted July 27, 2016
Plaintiff's Exhibit 13-7, Giesler Handwritten Summary of Riedesel797 (1pg),
Admitted July 27, 2016
Plaintiff's Exhibit 13-8, Chevy Baily Email to Riedesel to Terry Johnson
Referencing the Color Coded Riedesel Billing (1pg), Admitted July 27, 2016
Plaintiff's Exhibit 13-10, Hayes Email to Braga (1pg), Admitted July 27, 2016
Plaintiff's Exhibit 14-2, Giesler Irrigation Map (1pg) Admitted July 27, 2016
Plaintiff's Exhibit 14-8, Hayes Irrigation Summary (1pg) Admitted July 27, 2016
Plaintiff's Exhibit 14-9, Supplemental Irrigation Maintenance Agreement Between
Triple Crown and HOA (May, 2014) (12pgs) Admitted July 27, 2016
Plaintiff's Exhibit 14-10, Triple Crown 1 Plat Signature (4pgs) Admitted July 27,
2016
Plaintiff's Exhibit 14-11, Irrigation and Weed Control Declaration (Belmont Plat)
(3pgs) Admitted July 27, 2016
Plaintiff's Exhibit 14-12, HOA Fee Increase Letter (December, 2015) (2pgs)
Admitted July 27, 2016
Plaintiff's Exhibit 14-13, Articles of Incorporation for Triple Crown Development
HOA, INC. (04-27-07) (5pgs) Admitted July 27, 2016
Plaintiff's Exhibit 14-14, September 14, 20071rrigation Maintenance Agreement
{8pgs) Admitted July 27, 2016
Plaintiff's Exhibit 14-14(a), May 2, 2014 Supplemental Irrigation Maintenance
Agreement (12pgs) Admitted July 27, 2016
Plaintiff's Exhibit 14-15, September 14, 2007 CC&R for Triple Crown and
Supplement dated May 8, 2014 (32pgs) Admitted July 27, 2016
Plaintiff's Exhibit 14-16, Articles of Organization for Idaho Trust Deeds, LLC
(August 28, 200) (1pg) Admitted July 27, 2016
Plaintiff's Exhibit 14-17, Articles of Organization for Triple Crown Water
Company, LLC (April27, 2007) (2pgs) Admitted July 27, 2016
Plaintiff's Exhibit 14-18, CC&R s for Triple Crown Development (2007) (4pgs)
Admitted July 27, 2016
Plaintiff's Exhibit 14-19, Legal Description for Supplemental CC&R s for Triple
Crown Development (3pgs) Admitted July 27, 2016
Plaintiff's Exhibit 14-20, 2010-2014 Tax Returns for HOA (16pgs) Admitted July
27,2016
Plaintiff's Exhibit 14-21, EHM 5/24/10 Letter to Twin Falls County Planning and
Zoning Commission (4pgs) Admitted July 28, 2016
Plaintiff's Exhibit 14-22, P&Z 6/1/10 Letter to Gerald Marten (1 pg) Admitted July
28,2016
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Plaintiff's Exhibit 14-23, EHM 6/24/ Letter to Twin Falls County Planning &
Zoning (1pg) Admitted July 28, 2016
Plaintiff's Exhibit 14-24, Twin Falls Canal Company 8/26/10 Letter Bill Crafton
(1pg) Admitted July 28, 2016
Plaintiff's Exhibit 14-25, P&Z 10/12/10 Letter Rick Giesler (2pgs) Admitted July
28,2016
Plaintiff's Exhibit 14-26, Notice of Public Hearing 2/10/11 (6pgs) Admitted July
28,2016
Plaintiff's Exhibit 14-27, Staff Report 4/12/12 (1pg) Admitted July 28, 2016
Plaintiff's Exhibit 14-28, P&Z 5/28/12 Letter EHM (2pgs) Admitted July 28, 2016
Plaintiff's Exhibit 14-29, P&Z 6/6/12 Letter EHM (1pg) Admitted July 28, 2016
Plaintiff's Exhibit 14-30, EHM 12/26/12 Letter Twin Fall County Planning &
Zoning (1pg) Admitted July 28, 2016
Plaintiff's Exhibit 14-31, P&Z Public Hearing Agenda 2/12 and 2/14/13 (4pgs)
Admitted July 28, 2016
Plaintiff's Exhibit 14-32, P&Z 2/2/13 Letter EHM (1pg) Admitted July 28, 2016
Plaintiff's Exhibit 14-33, EHM Memorandum 9/30/13 (6pgs) Admitted July 28,
2016
Plaintiff's Exhibit 14-34, EHM Letter 5/27/14 Laura Wilson (12pgs) Admitted July
28,2016
Plaintiff's Exhibit 14-35, EHM Letter 6/2/14 Rick Giesler, Dave Jones, Kieth Nix,
Idaho Sand & Gravel (2pgs) Admitted July 28, 2016
Plaintiff's Exhibit 14-36, EHM Letter 6/30/14 To Whom It May Concern (1 pg)
Admitted July 28, 2016
Plaintiff's Exhibit 14-37, EHM Letter 7/30/14 P&Z (1pg) Admitted July 28, 2016
Plaintiff's Exhibit 14-38, EHM Letter 7/31/14 P&Z (1pg) Admitted July 28, 2016
Plaintiff's Exhibit 14-39, EHM Preliminary Plat Map Date July, 2010 (1 pg)
Admitted July 28, 2016
Plaintiff's Exhibit 14-40, EHM Plat Map 2011 (3pgs) Admitted July 28, 2016
Plaintiff's Exhibit 15-1, ($18,000 Note and First and Second Deeds ofTrustfor
Lots 3 & 4(6pgs) Admitted July 28, 2016
Plaintiff's Exhibit 15-2, September 11, 2015 Purchase and Sale Agreement for
Lots 3 & 4 with Brown (2pgs), Admitted July 27, 2016
Plaintiff's Exhibit 16-2, Warranty Deed (2pgs), Admitted July 27, 2016
Plaintiff's Exhibit 16-3, $22,000 Deed of Trust Note and First and Second Deed
of Trust (5pgs), Admitted July 27, 2016
Plaintiff's Exhibit 16-4 Deed of Trust with Assignment (12pgs), Admitted July 27,
2016
Plaintiff's Exhibit 16-5, Disbursement Instructions (1pg), Admitted July 27, 2016
Plaintiff's Exhibit 16-6, Escrow Agreement (3pgs), Admitted July 27, 2016
Plaintiff's Exhibit 16-8, Settlement Statement (4pgs), Admitted July 27, 2016
Plaintiff's Exhibit 16-9, Gibson $16,759 sale (check) (1pg), Admitted July 27,
2016
Plaintiff's Exhibit 16-10, Second Deed of Trust (5pg), Admitted July 27, 2016
Plaintiff's Exhibit 16-11, Affidavit of Understanding-Non-Owner Occupant (2pg),
Admitted July 27, 2016

CERTIFICATE OF EXHIBITS - 4

317

Plaintiffs Exhibit 16-12, Affidavit of Understanding-Commencement of Work
(2pg), Admitted July 27, 2016
Plaintiffs Exhibit 16-13, Affidavit of Understanding-Plans, Permits, Appraisal, etc.
(2pg), Admitted July 27, 2016
Plaintiffs Exhibit 16-14, Lot Sales (2pg), Admitted July 28, 2016
Plaintiffs Exhibit 16-15, Septic Permit L6 82-Gibson (1pg), Admitted July 27,
2016
Plaintiffs Exhibit 17-1, Free Dirt (3pg), Admitted July 27, 2016
Plaintiffs Exhibit 17-2, Hayes Cost Allocation (1pg), Admitted July 27, 2016
Plaintiffs Exhibit 17-3, Nix Letter (08/14/15) (1pg), Admitted July 27, 2016
Plaintiffs Exhibit 17-4, Plat Map of Holms and Lot 4 (1pg), Admitted July 27,
2016
Plaintiffs Exhibit 17-5, Triple Crown Phase 1 Development Cost Allocation (1pg),
Admitted July 27, 2016
Plaintiffs Exhibit 17-6, County Shoulder Work (3pgs), Admitted July 27, 2016
Plaintiffs Exhibit 17-7, Holms Lot Dirt (4pgs), Admitted July 27, 2016
Plaintiffs Exhibit 17-8, More Dirt & County Dirt (2pgs), Admitted July 27, 2016
Plaintiffs Exhibit 17-9, Unknown Dirt (1pg), Admitted July 27, 2016
Plaintiffs Exhibit 17-10, Hayes October 25, 2015 Excavation Summary (1pg),
Admitted July 27, 2016
Plaintiffs Exhibit 18-1, Quitclaim Deed (1pg), Admitted July 27, 2016
Plaintiffs Exhibit 18-2, Nix Invoice Credit and Alternate Invoice, Admitted July 27,
2016
Plaintiffs Exhibit 18-3, Belmont & Emerald Lot sales 2007-2015 (1pg), Admitted
July 27, 2016
Plaintiffs Exhibit 18-4, Nix Lot Evaluation (3pgs), Admitted July 28, 2016
Plaintiffs Exhibit 18-5, Commission Check (1pg), Admitted July 28, 2016
Plaintiffs Exhibit 18-6, Nix Lot Fill Dirt (1pg), Admitted July 27, 2016
Plaintiffs Exhibit 19-1, Pg. 7, Trial Court's Memorandum Opinion (1pg), Admitted
July 27, 2016
Plaintiffs Exhibit 19-2, Pg. 6, Defendant s Answers to Plaintiffs First and Second
Set of Interrogatories and Requests for Production (2pg), Admitted July 27, 2016
Plaintiffs Exhibit 19-3, Pg. 6, 7, and 8, Courts Rescinded Order of March 3,
2016 (3pg), Admitted July 27, 2016
Plaintiffs Exhibit 19-4, pg. 2, Original Judgment (1pg), Admitted July 27, 2016
Plaintiffs Exhibit 20-2, Pgs. 1, 9-11, Supreme Court Opinion (4pg), Admitted July
27,2016
Plaintiffs Exhibit 20-3, Pg. 6, Memorandum Opinion (1pg), Admitted July 27,
2016
Plaintiffs Exhibit 20-4, Pg. 11, Supreme Court Opinion (1pg), Admitted July 27,
2016
Plaintiffs Exhibit 21-1, MRG Exhibits 1, 2, 3, 4, 4-1-4-8, 5-1, 5-2, 6 (14pgs),
Admitted July 27, 2016
Plaintiffs Exhibit 22-1, Lot 13 Identification (8pgs), Admitted July 27, 2016
Plaintiffs Exhibit 22-2, Lot 13 Easement (6pgs), Admitted July 27, 2016
Plaintiffs Exhibit 23-1, Google Earth Image, Lot 24 (1pg), Admitted July 27, 2016
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Plaintiff's Exhibit 24-1, Adjacent and Commingled Subdivision (3pg), Admitted
July 27, 2016
Plaintiff's Exhibit 25-1, Water Shares Agreement via Andy Wright Email to
Johnson (1pg), Admitted July 27, 2016
Plaintiff's Exhibit 27-1, Aerial West of Hydro (1pg), Admitted July 27, 2016
Plaintiff's Exhibit 28-1, Wright Bros. Invoice (2pg), Admitted July 27, 2016
Plaintiff's Exhibit 28-2, Legal Fees by LeRoy Hayes (1 0/25/15) (1 pg), Admitted
July 27, 2016
Plaintiff's Exhibit 29-1, Overall Aerial Map (1pg), Admitted July 27, 2016
Plaintiff's Exhibit 29-2, Aerial Lot Map (1pg), Admitted July 27, 2016
Plaintiff's Exhibit 29-3, Mariposa Aerial Comps. (1pg), Admitted July 27, 2016
Plaintiff's Exhibit 29-4, Mariposa Aerial Comps. (1pg), Admitted July 27, 2016
Plaintiff's Exhibit 30-2, Oak Fencing Material (1pg), Admitted July 27, 2016
Plaintiff's Exhibit 30-3, Cliffbar Fill Dirt (3pg), Admitted July 27, 2016
Plaintiff's Exhibit 30-4, Twin Falls Highway District Fill Dirt (4pg), Admitted July
27,2016
Plaintiff's Exhibit 30-5, Ruddell2014 Maintenance Photos (2pg), Admitted July
27,2016
Plaintiff's Exhibit 30-6, Maintenance Nicole Listing (2pg), Admitted July 27, 2016
Plaintiff's Exhibit 30-7, -Holms Fill Dirt (5pg), Admitted July 27, 2016
Plaintiff's Exhibit 30-8, Farm Irrigation Expense (3pg), Admitted July 27, 2016
Plaintiff's Exhibit 30-9, Test Holes (1pg), Admitted July 27, 2016
Plaintiff's Exhibit 30-10, Holms Lot Farm Irrigation Pipe (1pg), Admitted July 27,
2016
Plaintiff's Exhibit 30-11, Salvaged Corral Lumber (1pg), Admitted July 27, 2016
Plaintiff's Exhibit 31-1, Removed Irrigation Pipe (1pg), Admitted July 27, 2016
Plaintiff's Exhibit 31-2, Rock and Ditch Removal for Farm Purposes (4pg),
Admitted July 27, 2016
Plaintiff's Exhibit 32-1, Giesler Junk (2pg), Admitted July 27, 2016
Plaintiff's Exhibit 32-2, Giesler MLS Map (1pg), Admitted July 27, 2016
Plaintiff's Exhibit 32-3, Weed Mowing 2015 Expense (6pg), Admitted July 27,
2016
Plaintiff's Exhibit 33-1, Sliman & Butler Correspondence (2pg), Admitted July 27,
2016
Plaintiff's Exhibit 33-3, Clear Creek Properties (1pg), Admitted July 27, 2016
Plaintiff's Exhibit 33-4, Emerald/Belmont Improvement Costs P&Z (4pg),
Admitted July 27, 2016
Plaintiff's Exhibit 33-5, DL Evans Mortgages (11pgs), Admitted July 27, 2016
Plaintiff's Exhibit 33-6, SD 230 Mortgages (10pg), Admitted July 27, 2016
Plaintiff's Exhibit 33-7, Crandall Excavating (1pg), Admitted July 27, 2016
Plaintiff's Exhibit 33-8, Lancaster Trenching, Inc. (1pg), Admitted July 27, 2016
Plaintiff's Exhibit 33-9, Triple Crown Misc. Costs-Hayes (10/25/15) (1pg),
Admitted July 27, 2016
Plaintiff's Exhibit 33-10, Nix Excavating and Mountain Grain Invoices (2pg),
Admitted July 27, 2016
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Plaintiffs Exhibit 33-13, Riedesel797 Office Mileage/Expense (4pg), Admitted
July 27, 2016
Plaintiffs Exhibit 33-15, Farmore Invoices (8pg), Admitted July 27, 2016
Plaintiffs Exhibit 33-17, Non-Maintenance Hull Lots (2016) (1pg), Admitted July
27,2016
Plaintiffs Exhibit 33-19, Farm Irrigation Crossing Expense (1pg), Admitted July
27,2016
Plaintiffs Exhibit 33-20, Riedesel797 Billings, Admitted July 27, 2016
Plaintiffs Exhibit 33-21, Application and Permit to Use Right of Way (6pg),
Admitted July 27, 2016
Plaintiffs Exhibit 33-22, Highway District Refund (5pg), Admitted July 27, 2016
Plaintiffs Exhibit 33-23, Highway District and District of Health Refunds (2pgs),
Admitted July 27, 2016
Plaintiffs Exhibit 33-24, Nix Excavating, Inc. Estimate (1pg), Admitted July 27,
2016
Plaintiffs Exhibit 33-29, Flood Damage (4pg), Admitted July 27, 2016
Plaintiffs Exhibit 34-1, DL Evans Bank Amortization (6pgs), Admitted July 27,
2016
Defendant's Exhibit 7-U, Posterpage Summary Sheet by Richard Giesler (1pg),
Admitted July 26, 2016
Defendant's Exhibit 9-L, Posterpage Summary Sheet by Richard Giesler (1 pg),
Admitted July 26, 2016
Defendant's Exhibit 11-F, Posterpage Summary Sheet by Richard Giesler (1pg),
Admitted July 26, 2016
Defendant's Exhibit 12-F, Posterpage Summary Sheet by Richard Giesler (1pg),
Admitted July 26, 2016
Defendant's Geisler Exhibit 1-A, Emerald Final Plat (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 1-B, Belmont Final Plat (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 1-E, Acreage Breakdown (1pg), Admitted July 26,
2016
Defendant's Geisler Exhibit 1-F, Roads Breakdown (1pg), Admitted July 27, 2016
Defendant's Geisler Exhibit 1-H, Posterboard Map, Admitted July 26, 2016
Defendant's Geisler Exhibit 2-A, Riedesel Receipt Register (5pgs), Admitted July
26,2016
Defendant's Geisler Exhibit 2-B, Riedesel797 Invoices (99pgs), Admitted July
26,2016
Defendant's Geisler Exhibit 2-C, Riedesel 797 Summary (1 pg), Admitted July 26,
2016
Defendant's Geisler Exhibit 2-D, Riedesel1031 Invoices (31pgs), Admitted July
26,2016
Defendant's Geisler Exhibit 2-E, Check Register (20pgs), Admitted July 26, 2016
Defendant's Geisler Exhibit 2-F, Riedesel797 Allocation (1pg), Admitted July 26,
2016
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Defendant's Geisler Exhibit 2-G, Riedesel Summary (1 pg), Admitted July 26,
2016
Defendant's Geisler Exhibit 2-H, email Hansten to Hayes (4pgs), Admitted July
26,2016
Defendant's Geisler Exhibit 3-A, Entrance Photos (4pgs), Admitted July 26, 2016
Defendant's Geisler Exhibit 3-B, Entrance Invoices (2pgs), Admitted July 26,
2016
Defendant's Geisler Exhibit 3-C, Check Register (33pgs), Admitted July 26, 2016
Defendant's Geisler Exhibit 3-D, Entrance Summary (1 pg), Admitted July 26,
2016
Defendant's Geisler Exhibit 4-A, Idaho Power Invoice (2pg), Admitted July 26,
2016
Defendant's Geisler Exhibit 4-B, Check Register/Receipt (2pgs), Admitted July
26,2016
Defendant's Geisler Exhibit 4-C, Check Copy (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 4-D, Payment Receipt (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 4-E, Work Order (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 4-F, Check Copy (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit4-G, Payment Receipt (1pg), Admitted July 26,2016
Defendant's Geisler Exhibit 4-H, Work Order (2pgs), Admitted July 26, 2016
Defendant's Geisler Exhibit4-J, Service Request (1pg), Admitted July 26,2016
Defendant's Geisler Exhibit 4-M, Invoice (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 4-N, Payment Receipt (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 4-0, Check Copy (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 4-S, Summary (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 5-A, Summary (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 6-A, Aerial Diagram (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 6-B, Invoice (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 6-C, Check Register (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 7-A, Aerial Diagram (1 pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 7-B, Feedlot Photos (6pgs), Admitted July 26, 2016
Defendant's Geisler Exhibit 7-C, Belmont Final Plat (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 7-D, Belmont Photo (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 7-E, Phase 1 Plat Map (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 7-H, Invoice (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 7-1, Check Register (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 7-J, Invoice (3pgs), Admitted July 26, 2016
Defendant's Geisler Exhibit 7-K, Check Register (3pgs), Admitted July 26, 2016
Defendant's Geisler Exhibit 7-L, Invoice (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 7-M, Check Register (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 7-N, Invoice (2pgs), Admitted July 26, 2016
Defendant's Geisler Exhibit 7-0, Check Register (2pgs), Admitted July 26, 2016
Defendant's Geisler Exhibit 7-P, Invoice (3pgs), Admitted July 26, 2016
Defendant's Geisler Exhibit 7-Q, Check Register (4pgs), Admitted July 26, 2016
Defendant's Geisler Exhibit 7-R, Invoice (5pgs), Admitted July 26, 2016
Defendant's Geisler Exhibit 7-S, Check Register (6pgs), Admitted July 26, 2016
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Defendant's Geisler Exhibit 7-T, Invoice (1pg), Admitted July 26,2016
Defendant's Geisler Exhibit 8-A, Invoice (1 pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 8-B, Check Register (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 9-B, Invoices (9pgs), Admitted July 26, 2016
Defendant's Geisler Exhibit 9-C, Check Register (4pgs), Admitted July 26, 2016
Defendant's Geisler Exhibit 9-D, Invoice (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 9-E, Check Register (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 9-1, Belmont Irrigation Map (1 pg), Admitted July 26,
2016
Defendant's Geisler Exhibit 9-J, T.C. Phase I Irrigation Map (1 pg), Admitted July
26,2016
Defendant's Geisler Exhibit 10-A, Invoice (40pgs), Admitted July 26, 2016
Defendant's Geisler Exhibit 10-B, Check Register (6pgs), Admitted July 26, 2016
Defendant's Geisler Exhibit 10-C, 194-09 Triple Crown Slip Listing (8pgs),
Admitted July 26, 2016
Defendant's Geisler Exhibit 11-A, Correspondence (1pg), Admitted July 26,2016
Defendant's Geisler Exhibit 11-B, Check Register (3pgs), Admitted July 26, 2016
Defendant's Geisler Exhibit 11-C, Payment Receipt (2pgs), Admitted July 26,
2016
Defendant's Geisler Exhibit 11-E, Memorandum Agreement (7pgs), Admitted
July 26, 2016
Defendant's Geisler Exhibit 12-A, Invoice (8pgs), Admitted July 26, 2016
Defendant's Geisler Exhibit 12-B, Check Register (9pgs), Admitted July 26, 2016
Defendant's Geisler Exhibit 12-C, Invoice (3pgs), Admitted July 26, 2016
Defendant's Geisler Exhibit 12-D, Check Register (3pgs), Admitted July 26, 2016
Defendant's Geisler Exhibit 12-E, Easement Receipt (1pg), Admitted July 26,
2016
Defendant's Geisler Exhibit 13-A, Summary (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 13-B, Check Register (23pgs), Admitted July 26,
2016
Defendant's Geisler Exhibit 13-C, Invoices (2pgs), Admitted July 26, 2016
Defendant's Geisler Exhibit 14-A, Invoices (2pgs), Admitted July 26, 2016
Defendant's Geisler Exhibit 14-B, Hayes Invoice (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 15-A, Profrt: and Loss (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 15-B, Expenses by Vendor (2pgs), Admitted July 26,
2016
Defendant's Geisler Exhibit 15-C, Invoices (13pgs), Admitted July 26, 2016
Defendant's Geisler Exhibit 16-A, Direct Cost Summary (1pg), Admitted July 26,
2016
Defendant's Geisler Exhibit 17-A, Nix lot documents (2pgs), Admitted July 26,
2016
Defendant's Geisler Exhibit 17-B, Nix price documents (4pgs), Admitted July 26,
2016
Defendant's Geisler Exhibit 17-C, 9/16/15(2) closing (15pgs), Admitted July 26,
2016
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Defendant's Geisler Exhibit 17-D, 12/3/15(1) closing (3pgs), Admitted July 26,
2016
Defendant's Geisler Exhibit 17-E, 3/11/16(1) closing (10pgs), Admitted July 26,
2016
Defendant's Geisler Exhibit 17-F, 6/8/16(1) closing (15pgs), Admitted July 26,
2016
Defendant's Geisler Exhibit 17-G, Funds in Trust (4pgs), Admitted July 26, 2016
Defendant's Geisler Exhibit 17-H, Letter to Mr. Johnson (2pgs), Admitted July 26,
2016
Defendant's Geisler Exhibit 17-1, Compensation Agreement with seller (5pgs),
Admitted July 26, 2016
Defendant's Geisler Exhibit 17-J, Pamphlet (Agency Disclosure Brochure)
(double sided 1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 17-K, Compensation Agreement with seller (1pg),
Admitted July 26, 2016
Defendant's Geisler Exhibit 18-A, Summary (1pg), Admitted July 26, 2016
Defendant's Geisler Exhibit 18-8, Spreadsheet lot sale- updated costs (1pg),
Admitted July 26, 2016
In WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
the said Court this 1st day of March, 2016.

KRISTINA GLASCOCK
Clerk oft e District Court
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF lWIN FALLS
GREGORY HULL,

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff/Counterdefendant,
Appellant
vs.
RICHARD B. GIESLER and IDAHO
TRUST DEEDS, LLC.,
Defendants/Counterclaimants/
Respondents.

SUPREME COURT NO. 44562
DISTRICT COURT NO.CV 12-2168
CERTIFICATE OF SERVICE

I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial District
of the State of Idaho, in and for the County of Twin Falls, do hereby certify that I have
personally served or mailed, by United States Mail, one copy of the CLERK'S RECORD
and REPORTER'S TRANSCRIPT to each of the Attorneys of Record in this cause as
follows:

Andrew Wright
WRIGHT BROTHERS LAW OFFICE, PLLC
P. 0. Box226
Twin Falls, ID 83303-0226

Terry Johnson
ATTORNEY AT LAW
P. 0. Box X
Twin Falls, ID 83303

ATTORNEY FOR RESPONDENT
CROSS-APPELLANT

ATTORNEY FOR APPELLANT
CROSS-RESPONDENT

Certificate of Service

1
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Gery Edson
GERY W. EDSON, P.A.
P. 0. Box448
Boise, ID 83701-0448
ATTORNEY FOR APPELLANT
CROSS-RESPONDENT

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said this
gth day of March, 2017.
KRISTINA GLASCOCK
Cle of the District Court

Certificate of Service

2
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